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J R. SIMPLOT COMPANY, a Nevada ) 
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HONORABLE GREGORY M. CULET, Presiding 
David W. Cantrill, P. 0. Box 359, Boise, Idaho 83701 Attorney for Appellant (Simplot) 
James B. Lynch, P. 0. Box 739, Boise, Idaho 83701 Attorney for Appellant (Terra Hug Spray) 
Wm. F. Gigray, ID, 5700 E. Franklin Rd., Nampa, Idaho 83687 Attorney for Respondents 
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ISB #I945 
Attorney at Law 
A 999 ~ a i n  Street, Ste. 1300 
Q P.O. Box 27 
3L Boise, Idaho 83707-0027 
0 Telephone: (208) 389-7316 
CANYON COUNTY CLERK ' 
S. NICKEL, DEPUTY 
David W. Cantrill 
ISB#1291 
CANTRILL, SKINNER, SULLIVAN & KING LLP 
1423 Tyrell Lane 
P. 0. Box 359 
Boise, Idaho 83701 
Telephone: (208) 344-8035 
Facsimile: (208) 345-7212 
Attorneys for Defendant J.R. Simplot Company, dba 
Simplot Soilbuilders 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
GREG OBENDORF and BOYD GRAY, ) 
) Case No. CV 02-2584 
Plaintiffs, 1 
1 
vs. ) SECOND AFFIDAVIT OF DAVID W. 
) CANTRILL IN SUPPORT OF 
TERRA HUG SPRAY COMPANY, LNC., ) DEFENDANT'S MOTION FOR NEW 
an Idaho corporation, and J.R. SIMPLOT ) TRIAL UNDER I.R.C.P. 59(a)(4) 
) COMPANY, a Nevada corporation, dba 
SWIPLOT SOILBUILDERS, 1 
) 
Defendants. ) 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
SECOND AFFIDAVIT OF DAVID W. CANTRILL IN SUPPORT OF DEFENDANT'S 
MOTION FOR NEW TRIAL UNDER I.R.C.P. 59(a)(4) - 1 
David W. Cantrill, being first duly sworn upon oath, deposes and says: 
1. I am one of the attorneys of record for Defendant J.R. Simplot Company, and I have 
personal knowledge of the following facts. 
2. On September 24,2004, I took the deposition of William ("B.") Schmidt, Contract 
Manufacturing Manager of General Mills, in Minneapolis, MN. 
3. Attached hereto is Exhibit 1 from Mr. Schmidt's deposition. This is a Final Contract 
Clearance routing sheet for General Mills, Inc., addressing the Contract Packaging 
Agreement entered into with Sociedad Agricola Viru S.A. Upon the final signature 
on this routing slip, General Mills considered the contract packaging agreement fully 
approved and ready for signing. Final signature was Mr. Schmidt's on May 17,2004. 
4. Attached hereto is a true and correct copy of Exhibit 2 from the deposition of Mr. 
Schmidt. This is all General Mills is willing to produce to us. It is the first and last 
page of the Contract Packaging Agreement. Everything else between these two pages 
was redacted. On the second page of Exhibit 2 are signatures showing that this 
Contract Packaging Agreement was signed and entered into on May 19,2004. 
5. The Contract Packaging Agreement on page 1 shows a date of June 1,2004. However, 
Mr. Schmidt testified that the contract was effective as of May 19,2004, when it was 
signed. In fact, in his mind, the agreement was complete on May 17,2004 when the 
final contract clearance routing sheet was signed by him as the last signator. 
6. General Mills contracts with asparagus growers around the country. When they 
entered into this contract packaging agreement with the South American company, 
they changed their primary source of supply from Seneca in Dayton, Washington to the 
South American producers. 
SECOND AFFIDAVIT OF DAVID W. CANTRILL IN SUPPORT OF DERENDANT'S 
MOTION FOR NEW TRIAL UNDER I.R.C.P. 59(a)(4) - 2 
7. General Mills, Inc., decided to fill its need for asparagus in a place other than the State 
of Washington, and found Peru as its supplier. 
8. Mr. Schmidt did not release the information about this new contract packaging 
agreement until after the week after May 19, 2004, which was after the verdict on 
Friday, May 21. 
9. Attached hereto as Exhibit 3 is a true and correct copy of the transcript of Mr. 
Schmidt's deposition testimony. 
FURTHER, your Affiant saith not. 
Dated this 28Ih day of September, 2004. 
~ a v r d  W. &antrill 
SUBSCIUBED AND SWORN to before me t h i s a % a y  of September, 2004. 
KASEE SERRANO 
NOTARY PUBLIC NOI~ARY PUBLIC FOR IDAHO 
STATE OF IDAHO 
SECOND AFFIDAVIT OF DAVID W. CANTRJLL IN SUPPORT OF DEPENDANT'S 
MOTION FOR NEW TRIAL UNDER I.R.C.P. 59(a)(4) - 3 
CERTIFICATE OF SERVICE 
I hereby certify that on the 28" day of September, 2004, I served a true and correct copy of the 
above and foregoing instrument, by method indicated below, upon: 
Wm. F. Gigray, I l l  [ 1 Facsimile 
T. Guy Hailam, Jr. [ 3 Hand Delivery 
White Peterson [$I U.S. Mail 
5700 E. Franklin Rd., Ste. 200 
Nampa, ID 83687-8402 
James B. Lynch [ I  Facsimile 
Katherine M. Lynch [ 1 Hand Delivery 
Lynch & Associates, PLLC [$I U.S. Mail 
1412 W. Idaho Street, Suite 200 
P.O. Box 739 
Boise, ID 83701 
P. Mark Thompson 
Attorney at Law 
P.O. Box 27 
Boise, lD 83707-0027 
[ I  Facsimile 
[ I  Hand Delivery 
[A] U.S. Mail 
SECOND AFFIDAVIT OF DAVID W. CANTRILL IN SUPPORT OF DEFENDANT'S 
MOTION FOR NEW TRIAL UNDER I.R.C.P. 59(a)(4) - 4 
EXHIBIT 1 
F I N A ~  CONTRACT CLEARANCE 
NOTE Contract is being routed for final endorsement prior to requesting signature on 
the duplicate originals. 
PRODUCT: Asaaragus - DIVISION: Meals 
CONTRACTOR: Viru - Micue1 Nicolini 
DATE: May 6% 2004 
>-hi /y 
- B. Schmidt Contract Manufacturing Manager 
PLEASE ROUTE AS 
QUICKLY AS POSSIBLE. 
RETURN TO: 
GWEN LUCE - W04-C 
763-764-3151 
EXHIBIT 2 
CONTRACT PACKAGING AGREEMENT 
This Contract Packaging Agreement ("Agreemenf) is dated June 1. 2004. and is 
between GENERAL MILLS INC.. a Delaware corporation, including its subsidiaries, with offices 
at Number One General Mills Boulevard, Minneapolis, Minnesota 55426 ("GMI"), and Sociedad 
Agricola Viru S.A., a Peruvian corporation, with offices at Carretera Panamericana Norte, Km. 
521. Viru. La Libertad. PERU ("Packer"). 
IN WITNESS WHEREOF, the parties have executed this Agreement on the date set ' 
forth below. 
SOCIEDAD AGR~COLA VlRU S.A. GENERAL MILLS, INC. 
I 
By: By: 
Title: CTWE em. MA~!J:CPER. Title: 
Date: ,/05/04 Date: 5 / / 7 / 0 ( f '  
Rev. 02/05/04 
TOTRL P. 04 
EXHIBIT 3 
-. 
William Schmidt 9/24/2004 
Obendorf, et al. v. Terra Hug Spray Company, et al. 
Page 1 
1 IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
2 
3 -
Greg Obendorf and Boyd Gray, 
4 
Plaintiffs, 
Case No. CV 02-2584 I 
6 
Terra Hug Spray Company, Inc., 
7 an Idaho corporation, and J.R. Simplot 
Company, a Nevada corporation, d/b/a 




Taken September 24, 2004 
2 2 
REPORTED BY: CINDY L. SCHULTZ, RMR, CRR 
2 3 PARADIGM REPORTING & CAPTIONING INC. 
Suite 1400 Rand Tower 
2 4 527 MARQUETTE AVENUE SOUTH 
MINNEAPOLIS, MINNESOTA 55402-1331 
2 5 (612) 339-0545 
Paradigm Reporting & Captioning, Inc. 
612-339-0545 
n n 0 4  23 
William Schmidt 9/24/2004 
Obendorf, et al. v. Terra Hug Spray Company, et al. 
1 I 
Page 2 
The deposition of WILLIAM SCHMIDT, taken on 
September 24, 2004, commencing at 10:09 a.m., taken at 
3600 Wells Fargo Center, 90 South Seventh Street, 
Minneapolis, Minnesota, before Cindy L. Schultz, 
Registered Merit Reporter, Certified Realtime Reporter 
and Notary Public of and for the State of Minnesota. 
A P P E A R A N C E S  
On Behalf of the Plaintiffs: 
Wm. F. Gigray, 111, Esq. 
WHITE PETERSON 
Canyon Park at the Idaho Center 
5700 East Franklin Road, Suite 200 
Nampa, Idaho 83687-8402 
208.466.9272 
10 
On Behalf of the Defendant J.R. Simplot Company, d/b/a 
11 Simplot Soilbuilders: 
David W. Cantrill, Esq. 
CANTRILL, SKINNER, SULLIVAN & KING LLP 
1423 Tyrell Lane 
P.O. Box 359 
Boise, Idaho 83701 
208.344.8035 
and 
Randy G. Gullickson, Esq. 
ANTHONY OSTLUND & BAER 
3600 Wells Fargo Center 
90 South Seventh Street 
Minneapolis, Minnesota 55402 
I l9 
On Behalf of General Mills: 
2 0 
Susan E. Ryan, Esq. 
2 1 General Mills 
Number One General Mills Boulevard 
22 Minneapolis, Minnesota 55426 
763.764.3104 
2 3 
NOTE: The original transcript will be filed 
24 with the firm of Cantrill, Skinner, Sullivan & King 
pursuant to the applicable Rules of Civil Procedure. 
2 5 




William Schmidt 9/24/2004 I 
ubendorf, et at. v. Terra Hug Spray Company, et al. 
Page 
I N D E X .  
2 
WITNESS: WILLIAM SCHMIDT 
3 
EXAMINATION BY 
4 Mr. Cantrill. 
Mr. Gigray. . 
5 
OBJECTIONS 
6 Ms. Ryan: 32, 41. 
PAGE : 
. 4, 42, 46 
. 35, 45 
7 
INSTRUCTIONS NOT TO ANSWER 




I EXHIBITS MARKED/REFERRED TO 1 12 Exhibit 1 - Final Contract Clearance. . . 14, 37 
/ 13 Exhibit 2 - Contract Packaging Agreement. 19, 39, 43 
Paradigm Reporting & Captioning, Inc. 
612-339-0545 
TI- ,. 
William Schmidt 9/24/2004 
Obendorf, et al. v. Terra Hug Spray Company, et al. 
Page 4 
1 MR. CANTRILL: Cindy, would you mark these, 
2 please, the first page as Exhibit No. 1 and the second 
3 and third page as Exhibit No. 2. 
4 (Schmidt Deposition Exhibit Nos. 1-2 were 
5 marked for identification.) 
6 WILLIAM SCHMIDT, 
7 being first duly sworn, was examined and testified as 
8 follows: 
9 EXAMINATION 
10 BY MR. CANTRILL: 
11 Q. Your name is Bill Schmidt? 
12 A. Yes. 
13 Q. And, Mr. Schmidt, I understand in an informal 
14 conversation we had a moment ago that you have been 
15 deposed? 
16 A. Yes. 
17 Q. And you're here with your attorney from General 
18 Mills, Susan Ryan? 
19 A. Yes. 
2 0 Q. If at anytime you feel uncomfortable with my 
21 questioning or don't understand it, please ask me to 
22 repeat. Okay? 
2 3 A. Yes. 
2 4 Q. And say "yes" or "no" rather than -- 
2 5 A. Yes. 




William Schmidt 9/24/2004 
Obendorf, et al. v. Terra Hug Spray Company, et al. 
I 
Page 
1 Q. Okay. 
1 MR. GIGRAY: And, Tony, I just want to put 
1 3 something on the record, if I might, before we start -- 
1 or, I mean, as we start. I just want to put on the 
1 5 record my name is Bill Gigray, 111, and I represent the 
1 6 plaintif is in this action. And we just want to put on 
I 7 the record, and I don't think under the Civil Rules it 
1 8 makes any difference, but I want to make it clear that we 
I 9 are not waiving our position on the Court's Order 
1 10 granting leave to take this deposition as a post-judgment 
I 11 deposition, and that we still take the position that it 
I l2 wasn't a proper showing, and we're not waiving our 
1 13 position in that matter. I just want to put it on the 
1 l4 record. 
1 l5 MR. CANTRILL: You're here under protest? 
MR. GIGRAY: Yes. 
MR. CANTRILL: All right. 
18 Q Mr. Schmidt, how old are you? 
19 A. Fifty-five. 
l 20  Q. You work for General Mills? 
A. Yes, I do. 
l 22 Q. How long have you worked for them? 
I 2 3  A. I've -- For General Mills, per se, or in total 
24 as through all the acquisitions? 
25 Q. Did you work for Pillsbury prior to General 
Paradigm Reporting & Captioning, Inc. 
612-339-0545 
"- .-. 
- William Schmidt 9/24/2004 
Obendorf, et al. v. Terra Hug Spray Company, et al. 
Page 6 
1 Mills? 
2 A. Yes,Idid. 
3 Q. Okay. Let's go back a little bit further, 
4 then. When were you employed by Pillsbury? 
5 A. Through the acquisition of Green Giant to 
6 Pillsbury. 
7 Q. And when was that? 
8 A. That was in 1979. 
9 Q. And so did you work for Green Giant or for 
10 Pillsbury? 
11 A. Green Giant. 
12 Q. And then Green Giant was purchased by Pillsbury 
13 when? 
14 A. In 1979. 
15 Q. And Pillsbury was purchased by General Mills 
16 when? 
17 A. 2001. 
18 THE WITNESS: Is that -- 
19 Q. Roughly 2001 -- 
2 0 A. Roughly 2001. 
2 1 Q. -- you did that. Okay. 
2 2 And so now you are employed by General Mills 
23 and have been since 2001? 
2 4 A. That's correct. 
2 5 Q. What's your position? 
Paradigm Reporting & Captioning, Inc. 
612-339-0545 
Afial R R  
1 h \ 
/ 
William Schmidt 9/24/2004 - 
Obendorf, et al. v. Terra Hug Spray Company, et at. 
Paradigm Reporting & Captioning, Inc. 
612-339-0545 
- a n d  74 
L 
Page 7 
1 A. Contract manufacturing manager. 
2 Q. Tell me what that entails. 
3 A. My position is to manage all of the contracts 
4 that we would have with outside sourcing, suppliers in 
5 the Green Giant division, and also I do some work with 
6 Lloyd's business in contract -- outside contract 
7 manufacturing. 
8 Q. So Green Giant is owned by General Mills? 
9 A. That's correct. 
10 Q. Okay. Is it a separate company, or is it just 
11 a trade name? 
12 A. It's a trade name. 
13 Q. And, of course, in your capacity, then you 
14 would deal with Seneca? 
15 A. That's correct. 
16 Q. We had a little -- well, it wasn't an argument, 
17 but your -- your attorney, Ms. Ryan, and I had to work 
18 out some details on some things that I'd ask for in the 
19 deposition, and it was very, very broad. But I really 
20 need to know and the purpose of this deposition today is 
21 to know about the relationship with Seneca and the 
22 purchase of asparagus and the cessation of the purchase 
23 of asparagus. Is that something that you dealt with? 
2 4 A. Yes. 
2 5 Q. All right. So you would be the person most 
t William Schmidt 9/24/2004 
Obendorf, et al. v. Terra Hug Spray Company, et al. 
Page 8 
1 familiar with that process? 
2 A. Yes. 
3 Q. All right. 
4 MS. RYAN: Am I correct in assuming, Tony, 
5 and understanding that the deposition that you'll elicit 
6 today is limited to the items that we'd agreed to? 
7 MR. CANTRILL: Yeah. That's what I -- I 
8 mean, I can't -- there may be a question that you find 
9 objectionable. Just let me know. 
10 Q. If you think that I'm somehow encroaching upon 
11 something that you want to keep confidential, we'll go 
12 off the record and we'll talk about it. But that's not 
13 my intent to do that. 
14 A. Okay. 
15 MS. RYAN: And I wo,~ld ask you to take 
16 efforts to stay within the confines that we agreed to. 
17 MR. CANTRILL: I'll do that. 
18 MS. RYAN: Thank you. 
19 Q. Tell me what you do in your job, then, 
20 Mr. Schmidt. Give me an idea of how you handle it on a 
21 daily basis? 
2 2 A. My job is -- is to -- I'm responsible for the 
23 sourcing of the vegetable products for Green Giant that 
24 are not produced with inside General Mills. These would 
25 be contracts that we have outside of General Mills. And, 
Paradigm Reporting & Captioning, Inc, 
612-339-0545 
f i n r r a  A63 
e- *- 
William Schmidt 9/24/2004 
Obendorf, et al. v. Terra Hug Spray Company, et al, 
Page 9 
1 again, it's my responsibility to make sure that the cost 
2 and the quality and the quantity are produced and 
3 delivered to General Mills in -- in -- within the 
4 specifications and the amounts that we need. 
5 Q. Does General Mills actually grow some of their 
6 own product? 
7 A. If -- Referring to "product," what do you mean? 
8 Q. Vegetables. 
9 A. Yes. 
10 Q. For instance, what do they grow and manufacture 
11 and process themselves? 
12 A. There are some, yes. 
13 Q. Can you be more specific? 
14 A. Broccoli, cauliflower. That's two of the main 
15 ones. 
16 Q. Okay. Asparagus is not one of those products? 
17 A. No. 
18 Q. And that's what we're here dealing with mainly 
19 todhy. Were you then responsible for, when you were with 
20 Pillsbury, even, dealing with the people at Seneca and 
21 contracting for the purchase of asparagus through them? 
22 A. Yes. 
2 3 Q. And then when you went to work for General 
24 Mills, did your job description change to include all 
25 products, or did you do that same thing with Pillsbury, 




1 T-.& 0, , 1 
, . - William Schmidt 9/24/2004 -- ,' 
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1 all products? 
2 A. Basically the same job. 
3 Q. Do you have a title within the company other 
4 than what you've told me? Are you an officer? 
5 A. NO, I'm not. 
6 Q. And you live in Minneapolis? 
7 A. I live just outside of Minneapolis in Minnesota 
8 here. 
9 Q. When did you first begin dealing with Seneca 
10 and the purchase of asparagus from them? 
11 A. There was an alliance that was formed in 19-- 
12 December of 1994, and I was assigned to the alliance to 
13 -- as -- as -- to work and manage the alliance from 
I 14 Pillsbury's perspective in 1995. 
j 
15 Q. Tell me what -- Define "alliance" for me from 
16 your perspective. 
17 A. The alliance is -- is a contractual agreement 
18 between now General Mills and Seneca in the production of 
14 vegetables for General Mills for sales. 
20 Q. So did Seneca sell more than asparagus -- 
2 1 A. Yes. 
2 2 Q. -- to you? 
2 3 A. Yes. 
2 4 Q. Okay. 
25 Do you have any knowledge of Seneca itself, the 
Paradigm Reporting & Captioning, Inc. 
612-339-0545 
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1 company? 
2 A. I'm not sure what you're referring to. 
3 Q. Okay. Did you deal with Seneca in areas other 
4 than in eastern Washington? 
5 A. Yes. 
6 Q. Is it a national company, pretty much? 
7 A. What do you mean by "national"? 
8 Q. They operate in several states. 
9 A. Yes. 
10 Q. But you purchased asparagus from them just in 
11 eastern Washington, I think, didn't you? 
12 A. That's correct. 
Q. The asparagus market, everybody knows, has 
changed a great deal over the last few years, ten years, 
five years. How long has it been since there's been a 
dramatic change? 
A. I'm not sure what you're referring to when you 
say "change." 
Q. A lot of the purchases have gone out of the 
country. 
MS. RYAN: Would you like him to rephrase 
the question? 
A. Again, I'm not understanding what -- what the 
question is. 
Q. I'm just trying to build a foundation so we 
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market and how South America has taken over a lot of the 
asparagus market. You are aware of that, are you not? 
A. I'm aware of asparagus moving to South America, 
yes. 
Q. Okay. When did that process first begin? 
A. I don1 t know. 
Q. Do you purchase product in South America now? 
A. Currently, no. 
Q. Okay. 
A. Let me quantify that. You're talking domestic 
purchase. The answer is no. Our international 
department has been in South America in the past. 
Q. Okay. Okay. Did you purchase asparagus from 
any other -- let's start in 1995. From 1995 forward, 
did you purchase asparagus from any other source than 
Seneca ? 




Q. -- get into what I want to talk about. 
A. Okay. 
Q. What I want to talk about is the fact that 
there is no longer asparagus purchased from Seneca in 
eastern Washington. What I'm trying to do is lay the 
foundation to understand the -- the dynamics of the 
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1 the scope of what we talked about. If you'd like to 
2 explain why this is foundation, please do so, otherwise I 
3 think we need to move on. 
4 MR. CANTRILL: It is foundation, and 
5 that's -- 
6 MS. RYAN: Why? 
7 MR. CANTRILL: -- what I'm doing. 
8 MS. RYAN: Why? 
9 MR. CANTRILL: I'll decide foundation, 
10 Counsel, as long as it's not confidential. If you think 
11 that's confidential, you could tell me so. But I'm going 
12 to build my foundation, and that's all I'm doing. 
13 MS. RYAN: And explain how it's foundation. 
14 MR. CANTRILL: I don't have to explain to 
15 you how it's foundational. If you object, you think it's 
16 confidential, say so, -- 
17 MS. RYAN: All right. 
18 MR. CANTRILL: -- and then tell me why. 
19 Otherwise, I'll ask the court reporter to repeat 
20 the question and you can answer it, Mr. Schmidt. 
2 1 (The record was read as. requested.) 
22 A. No. For domestic purpose, no. 
23 Q. Okay. A decision was made sometime in the last 
24 few years--and I don't know the time frames, that's what 
25 I'm trying to work on right now--a decision was made to 
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cease purchasing asparagus from Seneca by General Mills; 
is that correct? 
A. That's correct. 
Q. Who in your company is responsible for that 
decision? 
A. I don't know that I can give you a name of a 
person that's responsible for that. 
Q. Is it done by committee? 
A. It's done through an approval process. 
Q. Is that what we're looking at in the form of 
Exhibit No. l? 
A. I haven't seen Exhibit No. 1. 
Q. Let me hand it to you. 
MR. GIGRAY: Counsel, for the record, could 
you have him identify that exhibit so we know what we're 
talking about? 
MR. CANTRILL: I will. I want to make sure 
that that's what we're dealing with at this point, 
Mr. Gigray. 
MR. GIGRAY: Okay. 
A. This -- this document here 'refers to the 
contract that was developed for approval for -- or for 
signature by the supplier, and these -- these here were 
signatures of several different functions that would 
approve that contract to be moved forward for signature. I 
Paradigm Reporting & Captioning, Inc. 
612-339-0545 
-\ C1 
. William Schmidt 9/24/2004 ~ - -  
Obendorf, et al. v. Terra Hug Spray Company, et al. 
1 
Page 15 
Q. Okay. I don't understand. What -- what we I 
1 2 have here, for purposes of identification, is Plaintiff I 
3 
-- is my Exhibit No. 1 in the Schmidt deposition. It's I 
called "Final Contract clearance." It indicates the I 
5 product is asparagus. We know that. 
6 A. Yes. 
7 Q. It's within the meals division? 
8 A. Yes. 
9 Q. Does that generally entail agricultural 
10 products? Is that what that means? 
11 A. Repeat the question. 
12 Q. Yeah. It says: "Division: Meals." What does 
13 "meals" mean? 
14 A. Meals is a division within General Mills that 
15 contains several different types of products. 
16 Q. Okay. Agricultural products -- 
17 A. Some. 
18 Q -- or more than that? 
19 A. Some. 
20 Q. Okay. 
2 1 Then it has: "Contractor: Viru-Miguel 
22 Nicolini." Tell me whom that is. I 
2 3 A. Miguel Nicolini is the owner of company Viru. I 
2 4 Q. What does Viru have to do with General Mills or I 
25 the asparagus industry? 
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1 A. Currently? 
2 Q. As of the date of this. It looks like it was 
3 in May of '04. 
4 A. As of the date of that, nothing at that point. 
5 Q. And it's endorsed by -- And it has several 
6 names, one of which is yours. 
7 A. Yes. 
8 Q . The first is "D. Larson, Contract Manager." Is 
9 he your superior? 
10 A. Yes. 
11 Q. And then you're next, as contract manufacturing 
12 manager. There are then five other signatures of people 
13 who signed off on this document. Is this -- What does 
14 this have to do, Exhibit 1, with the cessation of the 
15 purchase of asparagus from Seneca? 
16 A. The purpose of that sheet of paper is to have 
17 the approval to move forward with a contract with the 
18 company Viru, and by signing that piece of paper, they 
19 agree with the contents and the -- and the -- to move 
20 forward with the process of a contract to be signed by 
21 Viru. 
2 2 Q. Okay. Is Viru an American company? 
2 3 A. No. 
2 4 Q. It's a company outside the United States? 
2 5 A. Yes. 
.%., C,, 
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Q. Okay. And here's where we get in a little bit 
of difficulty, because when I look at the -- I'll give 
you this if you want, but I didn't want to have to do 
that. There is a statement from a newspaper in 
Washington that is dated June 4th that talks about the 
cessation of the purchase of asparagus from Seneca, and 
at that time no one from your company wanted to comment 
on where they were going to purchase the product from. 
Are you free to discuss that today? 
A. No. I've not been involved in any of that. 
Q. Well, let me read it to you. Okay. There is a 
spokeswoman, Marybeth Thorsgaard. Do you know her? 
A. I do know her, yes. 
Q. Okay. "Would not confirm that Genera1 Mills 
plans to get its asparagus from Peru, citing competitive 
reasons." So as of June 4th, your company, through a 
spokeswoman, would not confirm that you're buying 
asparagus from Peru. Are you free to discuss that today? 
That's all I'm asking. 
MS. RYAN: Are you free to discuss the fact 
that -- 
MR. CANTRILL: Yeah. 
MS. RYAN: -- asparagus is being purchased 
from Peru? 
MR. CANTRILL: Right. 
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1 MS. RYAN: Well, to the extent that it's not 
2 confidential. 
3 Q. Is it confidential? 
4 A. Well, again, it depends on what you're asking. 
5 We do have a lot of -- 
6 MS. RYAN: The fact -- 
7 A. -- confidentiality, yes. 
8 MS. RYAN: Yeah. The fact that we're 
9 purchasing asparagus from Peru is not confidential; -- 
10 MR. CANTRILL: Okay. 
11 MS. RYAN: -- the details of the purchase 
12 are. 
13 MR. CANTRILL: That's what I want to know, 
14 because at that time you wouldn't even confirm that you 
15 were buying it from Peru, see, so I wanted -- 
16 MS. RYAN: What's the date of that article? 
17 Are you -- are you putting that article into evidence? 
18 MR. CANTRILL: It's already filed with the 
19 Court. It's dated June 4th. It's from the Yakima-Herald 
20 newspaper in Yakima, Washington. That was -- I'm trying 
21 to get -- avoid doing what you didn't want me to do, 
22 Counsel. 
2 3 MS. RYAN: I appreciate it. 
2 4 MR. CANTRILL: You didn't want me to discuss 
25 things that were confidential. 
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1 BY MR. CANTRILL: 
Q. But you're now free to discuss that you buy 
3 asparagus from Peru? 
A. We will be. We have not yet. We will be. 
So I can take it, then, that -- It's dated May 
6 6th, but the dating from the signatures is anywhere from 
7 May 10th to May 17th. When did General Mills consider 
8 this contract clearance to be effective, if you know? 
A. The contract clearance would be effective upon 
10 the last signature on this sheet to move forward with the 
11 contract and the company Viru then for signature. 
Q. Okay. Do you have a contract where Viru signed 
1 
I Q. Where is that? 
I 
A. The contract itself? 
A. We have that. 
Q. Okay. What date did Viru sign it? 
I believe we submitted that. 
MS. RYAN: It's Exhibit 2. 
That's Exhibit 2. 
I 
Q. Okay. Okay. And I have Exhibit 2, which is a 
i 
24 two-page document, "Contract Packaging Agreement," as 
I 
1 
25 dated June 1st. And tell me what Exhibit No. 2 is, 
i , . .  
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1 Mr. Schmidt. 
2 A. Exhibit No. 2 is, again, identifying that 
3 there's a contract between General Mills and Viru in 
4 Peru. The second page is the signature and date as to 
5 when that contract was agreed upon and signed. 
6 Q. Okay. The signature, it looks to me, from Viru 
7 is dated, it looks like, September 5th of '04; is that 
8 correct? 
9 A. No. 
10 MR. GIGRAY: It's reversed. That's the 
11 European -- 
12 A. You understand this, -- 
13 Q. Yeah. 
14 A. -- I think. It's dated 5/19/04, and in South 
15 America they reverse the month and the -- and the date. 
16 Okay? 
17 Q. Okay. So what I thought was a slash was 
18 actually "19." So as -- 
19 A. Yes. 
2 0 Q. It looks to me as though you both signed it the 
21 same date. And was that done by fax? 
22 A. No. It was done in person and it was the same 
23 date. 
2 4 Q. Okay. And was that done in the United States? 
2 5 A. Yes, it was. 
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1 Q. On the two documents it indicates "Redacted." 
2 Do you know who placed that -- 
3 A. I do not. 
4 Q. -- down there? 
5 A. I do not. 
6 MS. RYAN: Counsel, we redacted the rest of 
7 the agreement because it contains confidential 
8 information. 
9 MR. CANTRILL: Okay. So that what I'm 
10 looking at had other information on it, you just took it 
11 off? 
12 MS. RYAN: It had the terms of the 
13 agreement. Yes. 
14 MR. CANTRILL: Okay. 
15 Q. The first page indicates that the packaging 
16 agreement is dated June lst, and, yet, the agreement on 
17 the second page is dated May 19th. So can you explain 
18 that seeming discrepancy to me, Mr. Schmidt? 
19 A. What I can explain is, I'm not real sure, I 
20 think -- I'm not sure on the June 1st -- why the June 1st 
21 date was used. The 19th I can explain is when we 
22 reviewed and had complete agreement that the document was 
23 agreeable to both parties and signed. 
2 4 Q. Okay. So you're of the opinion that on May 
25 19th it was a done deal that you were going to purchase 
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1 asparagus from Peru -- or from Viru? 
2 A. On the 19th, yes. 
3 Q. Okay. What I'm interested in right now is the 
4 process that you went through to decide to no longer 
5 purchase from Seneca. I don't need to know why, I don't 
6 need to know anything about pricing structure; I need to 
7 know when you first -- or somebody within the company 
8 first came' to the -- made up their mind to at least look 
9 at cease purchasing asparagus from Seneca. 
10 MS. RYAN: This line of questioning needs to 
11 be limited to dates. 
12 MR. CANTRILL: That's what I want. 
13 MS. RYAN: Thanks. 
14 A. Upon completion of signing of the agreement 
15 with Viru, the following week, and I don't know -- I 
16 can't tell you exactly which date, it was the following 
17 week, as I recollect, it was early in the week, I called 
18 Seneca and notified them that we would no longer be 
19 requiring asparagus from Seneca out of the Dayton 
20 facility after the 2005 pack. 
2 1 Q . Yeah, I understand that. The dates that we 
22 have are that the announcement was made by Seneca, at 
23 least, on June 2nd. You don't -- After you told them; 
24 you have no idea when? 
2 5 A. Again, that would be Seneca's responsibility. 
I 
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1 Q. Okay. But I -- I have to go back a little bit 
2 earlier in time. I want to know when a decision was made 
3 by General Mills to look into no longer buying asparagus 
4 from Seneca? 
5 A. Until -- until we had had a signed agreement, 
6 we had no reasoning to assume that we would no longer be 
7 receiving asparagus from Seneca. Until we had signed 
8 this agreement, we had made -- there was no decision made 
9 not to purchase asparagus from Seneca. 
10 Q. So that was done May 19th, right? 
11 A. That's correct. 
12 Q. And did you or anyone within your company ever 
13 tell anyone from Seneca prior to May 19th that you were 
14 making -- looking into buying asparagus from Peru rather 
15 than from Seneca? 
16 A. Let me understand the question. 
17 Q. Sure. 
18 A. Your question is, did Seneca have knowledge of 
19 our looking into'asparagus outside of Dayton? 
2 0 Q . Yeah. 
2 1 A. Seneca had knowledge that we were looking at 
22 it. 
2 3 Q. And the reason I'm asking you that is because 
24 -- Do you know Phil Clouse? 
2 5 A. Yes. 
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1 Q. Phil Clouse is the manager of the Dayton plant. 
2 A. Um-hmm . 
3 Q. And he was deposed and testified at trial. 
4 A. Um- hmm . 
5 Q. And his deposition, which was taken August 12th 
6 of 2003, be alludes to the fact that there were rumors 
7 that the asparagus industry was going to be reduced. But 
8 then at trial he actually -- I want to give you his trial 
9 testimony, so I can read it to you. The question that 
10 was asked, this: "Isn't there some evidence of matter of 
11 fact that within the next three to five years you won't 
12 have any canned asparagus in the United States?" His 
13 response was: "Well, that's a strong rumor. You know, I 
14 think that the Del Monte plant shutting their operation 
15 down in Toppenish, is taking 100 percent of it to Peru 
16 has definitely put more pressure on due diligence for our 
17 company to stay in business in Washington. But I tend to 
18 be an optimist, and I think that we do have a future. We 
19 are still spending money mechanizing the plant." 
2 0 So there were, evidently, rumors flowing at 
21 that time that the asparagus market was going to be cut 
22 down, but did you ever have any conversations with Seneca 
23 telling them that that was a possibility? 
2 4 A. Again, the conversations that we had with 
25 Seneca was that there is an investigation -- we're 
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investigating the business, No decision has been made. 
Q. Okay. So he was just -- Did you talk to 
Mr. Clouse about that directly, or would it have been 
some other representative of -- 
A. It would have been another representative. 
Q. Until then, did you disclose, prior to May 19 
of '04, to anyone outside of General Mills that you were 
going to cease the purchase of asparagus from Seneca? 
A. No. Until we had a signed contract, we could 
not stop the production of asparagus from Seneca. We 
would have had no other source. 
Q. When did you begin contacts with Viru to 
purchase asparagus from them, what date? 
k .  What do you mean by "contacts"? 
Q. When did you first contact Viru? 
A. For? 
Q. For the purchase of asparagus. 
A. For the investigation of -- of purchase of 
aspakagus? 
Q. Right. 
A. I can't tell you the exact date. It took -- it 
took a while to get the contract, you know, language and 
so forth developed to understand business costs and so 
forth. I couldn't give you an exact date. 
Q. Was it in the year 2004? 
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A. Yeah, we were talking with them in 2004. 
Q. Were you talking to them in 2003? 
A. Yes. 
Q. Were you talking to them in 2002? 
A. No. 
Q. So your initial contacts with Viru I can 
assume, then, took place sometime in the year 2003? 
A. Yes. 
Q. Did you make that initial contact? 
A. Yes. 
Q. Okay. And was the purpose of your contact to 
open the discussions for the purchase of asparagus from 
13 Viru? 
14 A. I would call it investigation for the potential 
15 purchase. There's just many considerations. 
16 Q. Okay. 
17 Is Viru a publicly traded company? 
18 A. No. It's private. 
19 . Q. After -- I understand that you're going to quit 
20 purchase-- purchasing asparagus in eastern Washington 
21 after the crop year 2005; is that correct? 
22 A. That's correct. 
2 3 Q. So that would be sometime the first part of 
24 June? 
2 5 A. Sometime in the month of June. 
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1 Q. And you have no plans to purchase any asparagus 
2 whatsoever in that state after that time? 
3 MS. RYAN: This is going a little bit beyond 
4 the scope of what we agreed to. 
5 ' S o  you don't answer that question. 
6 THE WITNESS: Okay. 
7 MR. CANTRILL: Don't answer it? 
8 MS. RYAN: Yes. 
9 MR. CANTRILL: Why? I just want to know if 
10 they're going to buy asparagus after 2005. 
11 MS. RYAN: Why would we disclose our 
12 business plans to you in this deposition? 
13 MR. CANTRILL: Because that might be a 
14 question that the Court wants to know. 
15 Q. Are you going to buy fresh pack in Washington? 
16 MS. RYAN: This is confidential information. 
17 It's future business plans. 
18 MR. CANTRILL: It's not -- 
' 19 MS. RYAN: We're not answering the question. 
2 0 MR. CANTRILL: Okay. You can pay the price 
21 for that one, Counsel. 
22 BY MS. RYAN: 
23 Q- Do you sell fresh pack? 
2 4 A. No. Currently, no. 
2 5 Q. Do you have plans for fresh pack? 
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1 THE WITNESS: I don't think I should answer 
2 that. 
3 MS. RYAN: No. These are confidential 
4 future business plans. We're not answering this 
5 information. 
6 MR. CANTRILL: Okay. 
7 Q. Would you be responsible for the sale of fresh 
8 pack? Is that one of your jobs? 
9 A. currently, no. 
10 Q. Do you sell fresh pack of any product? 
11 A. Personally myself? 
12 Q. The company. 
13 THE WITNESS: Again, I think that's -- 
14 MS. RYAN: Could you repeat the question? 
15 MR. CANTRILL: Sure. 
16 Q. Do you presently -- Does General Mills 
17 presently sell fresh pack? 
18 A. I don't think I could answer that. I'm not 
19 familiar with all of General Mills' products and 
20 divisions. 
2 1 Q. Are you aware of any product that General Mills 
22 sells fresh pack? 
2 3 A. Directly or through licensing? 
2 4 (2. Either one. 
25 A. Yes. 
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1 Q. What do they sell directly first and then 
2 licensing after? 
3 A. There's licensing agreements to sell 
4 vegetables. 
5 Q. Which vegetables? 
6 A. There's no limit on it. 
7 Q. In what states do you sell fresh pack 
8 vegetables? 
9 A. The license agreement with the person -- the 
10 company that sells those vegetables I don't know. I 
11 mean, I'm not familiar with their business. 
12 Q. So you can't tell me that? 
13 A. I don't know. I can't tell you that. 
14 Q. Do you sell fresh pack -- Does General Mills 
15 through -- directly or through their licensees, sell 
16 asparagus fresh pack anywhere in the United States? 
17 A. To my knowledge, no. 
18 Q. Who within General Mills knew, before -- As of 
19 May 19th, who within General Mills knew that you were 
20 going to purchase asparagus from Viru after the canning 
21 -- after the year 2005? 
2 2 A. Who in General Mills knew? 
2 3 Q. Anyone other than on the -- let me rephrase -- 
2 4 A. For sure -- for sure this list (indicating). 
2 5 Q - Correct. Right. 
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A. Yes. 
Q. Anyone else? 
A. I mean, I don't know. 
Q. Are you aware of anyone else? 
A. I'm trying to think. As soon as we had the May 
19th signature, there was some -- some financial folks 
that, obviously, were aware of that. We've communicated 
to these people (indicating) as well as a financial 
person. Were there other people that heard? I can't 
answer. I don't know. 
Q. Okay. Certainly no one from Seneca knew until 
you -- formally knew until you disclosed it to them 
sometime after May 19th? 
A. That's correct. 
Q. So there's no question that it was a done deal, 
you were going to cease purchase of asparagus from Seneca 
on May 21st; is that correct? 
A. Repeat that, please. 
Q. Sure. There's no question that you knew as of 
May 21st you were going to cease the purchase of 
asparagus from Seneca? 
A. As of May 21st? Again, as of May 19th -- prior 
to May 19th -- There absolutely was no decision made 
until after May 19th when we had a contract signed. I 
then notified Seneca the following week, and I -- I can't 
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1 -- I can't tell you the exact date. I don't recall that. 
I understand that. But the date of May 21st is 
3 important to Mr. Gigray and I. You had made the decision 
4 to not purchase asparagus from Seneca before May 21st? 
A. We made the decision to not purchase asparagus 
6 from Seneca on May 19th. 
Q. All right. And an overall general question, 
8 then: Obviously that information was not available to 
9 anyone until you disclosed it to Seneca -- anyone outside 
10 your company and Viru until you disclosed it to Seneca? 
A. Again, May 19th, when we signed the contract 
12 with Viru, we then made the decision, that was the 
13 decision to move into contract with Viru and exit the 
I 14 purchase of asparagus from Seneca through Dayton, and the 
I 
1 15 communication of that after the 19th, I can't tell you 
I 16 exactly when that happened. 
1 Q. Okay. And I'm -- the dates are important to he 
18 and I, and I'll tell you why. There was -- The case that 
19 we're working on, the verdict was rendered May 21st. You 
20 understand that. A judgment was entered on June 7th, and 
21 it encapsulates all these dates that we're talking about. 
22 That's why I'm focusing on those particular dates. 
Q. And -- but the question is this, and that's why 
25 I have to go back: You did not notify anyone from Seneca 
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until you told them sometime after May 21st that you -- 
A. Sometime -- sometime after May 19th. 
Q. Okay. Okay. 
A. Okay? 
Q. Yeah. So if I had wanted to find out this 
information -- Let's say I'm in the middle of this trial, 
Mr. Schmidt, and I wanted to find out whether or not you 
had signed this contract with Viru. As a lawyer, would I 
have been able to do that? 
MR. GIGRAY: I'm going to object -- 
A. I don't know. 
MR. GIGRAY: -- to the question. It calls 
for a legal conclusion. 
Q. Okay. That's fine. But, I mean, you -- I'm 
just going over this and pounding it and pounding it and 
pounding it because we're going to have to come at it 
from every conceivable angle in court hearings. And if 
you think I'm repeating myself or being obtuse, there's a 
reason for that. I want to make sure that as of 5/21 you 
had made that decision. 
A. We made the decision on 5/19. 
Q. Okay. And you did not disclose it to the 
public or anyone else until sometime after that? 
A. It was after 5/19. 
Q. Okay. And after 5/21? 
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A. I -- It was after 5/19. I don't recall the 
exact date that I let Seneca know. 
Q. Okay. Then I can tell you that Seneca made 
that announcement to its employees on June 2nd. Does 
that refresh your memory as to when you told Seneca? 
A. Again, we had nothing to do with Seneca's 
announcement. 
Q. Okay. Did you even have any contact with 
anyone from Seneca after you made the announcement to 
them? 
A. What do you mean? Any contact with Seneca -- 
Q. Did anyone from Seneca call you afterwards and 
talk about this? 
A. About what? 
Q. About the cessation of the purchase of 
asparagus. 
A. After 5/19? 
Q. Yeah. 
A. Well, we've -- we've had lots of contact after 
Q. Okay. Can you tell me to whom you made the 
disclosure? 
A. I made the disclosure to Paul Palmby and Kraig 
Kayser. 
Q. Could you spell their names for me, please. 
Paradigm Reporting & Captioning, Inc. 
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1 A. Paul Palmby is P-A-U-L, P-A-L-M-B-Y. Kraig 
2 Kayser is K-R-A-I-G, K-A-Y-S-E-R. 
3 Q. And where are they located? 
4 A. Paul is located in Janesville, Wisconsin, and 
5 Kraig is located in Marion, New York. 
6 Q. My co-counsel is getting a calendar just so 
7 maybe that can help refresh some dates, Mr. Schmidt, and 
8 then we'll be done. 
9 A. Fine. 
10 MR. GIGRAY: We stipulate that the 19th is 
11 Wednesday, the 21st was Friday. 
12 Q. So you -- Yeah, we have that. We've been given 
13 a calendar. May 19th was a Wednesday, May 21st was a 
14 Friday. 
15 A. Okay. 
16 Q. Do you recall which day of the week it was that 
17 you notified them? 
18 A. I do not. 
19 Q. And, evidently, they made the announcement June 
20 2nd, which was a week and a half after that. But you 
21 have no knowledge of -- you just told Mr. Kayser and 
22 Mr. Palmby, and that was it? 
2 3 A. That's correct. 
24 Q. Okay. 
2 5 MR. CANTRILL: I don't think I have anything 
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1 else. Thanks. Mr. Gigray may have some other questions. 
I (Attorney Gullickson leaves the deposition in 
progress. ) 
EXAMINATION 
BY MR. GIGRAY: 
Q. Mr. Schmidt, I'll try to make it as quick as 
possible for you. I have a couple of questions because I 
just want to clarify and then get your best recollection 
as you can. Let me start with the communication that you 
made to the Seneca representatives who you've identified 
as Paul Palmbv 2nd Kraig Kayser; is that correct? 
A. Th?+:  ' 5 zorrect, yes. 
Q. As : .:.::::zslled your testimony earlier in the 
deposition, it's -- it's my recollection that you said 
that you made that communication early the following 
week, following the signing of this contract on May 19th. 
Is that your best recollection? 
A. Let me clarify that. Again, we had the 
contract signing on the 19th, and I was in conversation 
with them the following week. If that's -- I d.onVt 
recall exactly when I called them and then told them of 
our decision. And, again, you know, 1 just don't recall 
the date that I did that. I don't know when the date 
was. 
2 5 Q. All right. And I think you were clear about 
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that when you first -- but it was the following week; is 
that correct? 
A. I was in conversation with them the following 
week, but I don't recall when I actually made the phone 
call to tell them of the decision. 
Q. Okay, 
A. I wish I did; I don't. 
Q. And if this is not within your knowledge, 
please say so. My question is: Are decisions about 
whether or not a plant in Dayton, Washington, continues 
to operate and continues to contract with farmers for 
asparagus, is that decisions that are made by General 
Mills, to your knowledge? 
A. General Mills will, each year, give Seneca a 
production forecast for volumes. It's Seneca's 
responsibility then to secure that product. So we will 
each year give Seneca a production schedule for various 
products. 
Q. Okay. And so decisions about contracts with 
farmers for the receipt of asparagus decisions about the 
operation of the plant at Dayton, to the best of your 
knowledge, are those decisions that are made by Seneca 
and not General Mills? 
A. Those decisions are made by Seneca. 
Q. Okay. And with regards to the documents that 
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1 have been produced here, and I just want to ask you a 
1 2 couple of questions about process to make sure I I 
3 understand what your testimony is here today, it's your 
4 responsibility as an agent of General Mills, is to -- do 
you oversee the contracting for vegetable that is not 
grown by General Mills? Is that a general description of 
one of your responsibilities? 
A. When you say "oversee the contracting," what 
are we referring to? 
Q. Well, I assume that if General Mills purchases 
vegetables which it doesn't grow itself, that it somehow 
contracts with suppliers for that vegetable; is that 
correct? 
A. Again, we will give Seneca each year a 
production volume, -- 
Q. Okay. 
A. -- and then it's their responsibility to secure 
it, pack it, produce it to our specifications and then 
deliver it to us. 
Q. Okay. And then that responsibility and that 
communication from General Mills to Seneca, is that part 
of your job of what you do -- or what you did? 
A. It's my responsibility to do the communication 
to Seneca for the volume. 
2 5 (2. Now, in viewing Exhibit No. 1 here, and counsel 
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1 for Simplot went through that with you, I have just a 
1 2 couple of additional questions. And 1'11 show you 
1 3 Exhibit No. 1. 1s this -- It should be the same without 
4 the tag. 
5 A. Yeah. 
1 Q. I'm sure you've got Exhibit 1 -- 
I A. It is right there. 
1 Q. -- and are comfortable with it. 
1 9  A. Yeah. 
1 0  Q. Can you tell me generally, what kind of a -- 
11 what kind of a document is this? Is this an in-house 
12 routing document? What -- what is it? 
13 A. This is an in-house routing document, yes 
14 Q. Okay. And so as I believe you testified, 
I l5 before any contracts such as the contract that you've 
entered into with Viru is entered into, was it a matter 
of company practice that the individuals who were 
identified in this routing document, Exhibit 1, and whose 
signatures are purported on that exhibit, had to approve 
the process? 
A. The people's signatures on here approved the 
contract that we would then go into final negotiations 
for a signature with the company on. So they're 
24 approving that the language within that contract is the 
25 language they agree to before they go and have the 
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1 agreement signed. 
2 Q. Okay. So this is a condition precedent to the 
3 signing of the agreement, then? 
4 A. Yes. 
5 Q. Okay. 
6 Then Exhibit No. 2, the second page of the 
7 agreement -- excuse me, of the exhibit, is this -- to 
8 your knowledge, is this the signature page of the 
9 agreement with Viru? Is that what that is? 
10 A. Yes. 
11 Q. Okay. And then that would be page 22 of that 
12 contract? 
13 A. Yes. 
14 Q. Okay. That's what the "22" is at the bottom. 
15 And then the first page of Exhibit 2 has 
16 referenced at the top of it "Contract Packaging 
17 Agreement." Do you see that? 
18 A. Yes. 
19 Q. Is that part of this same contract? 
2 0 A. Yes. 
2 1 Q. Okay. Would this be at the very beginning of 
22 the agreement? 
2 3 A. I believe so. 
24 Q. Okay. And then from the standpoint, if you 
25 know, is the agreement then dated June 1, 2004? 
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A. There's a date on this agreement that says June 
1, 2004, yes. 
Q. Is that the effective date of the agreement, if 
you know? And if you don't know, that's the answer. 
A. The effective date is May 19th. 
Q. Okay. You're referring to the second page? 
A. That's correct. 
Q. Okay. 
And with regards to any communications that 
would have been from General Mills to Seneca that General 
Mills would not be purchasing asparagus from General -- 
from Seneca following, let's say, the crop year of 2005; 
is that accurate? 
A. Repeat that, please. 
Q. Would the communication from General Mills to 
Seneca about purchasing asparagus that was processed by 
Seneca, would the communication be that the -- the new 
contract would be for the purchase of asparagus after the 
production year of 2005, -- 
A. The communication -- 
Q. -- or is there a date there? 
A. The communication to Seneca was that we will no 
longer purchase asparagus from Seneca after the 2005 
pack. 
Q. And that -- and "pack" means what? Is that 
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the -- 
A. I'm sorry. Pack means the producing season. 
Q. Okay. And that, to the best of your knowledge, 
that communication -- official communication from General 
Mills to Seneca would have been made by you; is that 
correct? 
A. That's correct. 
Q. Okay. And that communication, as you've 
testified, was to Paul Palmby and to Kraig Kayser? 
A. That's correct. 
Q. And that would have been sometime, and you 
think it was the early part of the week following the 
week -- the workweek ending May 21st? 
MS. RYAN: He's already -- 
A. My -- 
MS. RYAN: -- answered that question. 
A. My -- 
MR. GIGRAY: I just want to make sure 
I've -: 
A. Again my -- my -- Again, after the signing of 
the contract on May 19th, I made communication to Seneca 
that we would no longer be purchasing asparagus after 
2005 pack. I do not recall when I made that phone call. 
It was after the 19th, and, I'm sorry, I don't recall the 
25 exact time. 
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1 Q. But to the best of your recollection, it would 
2 have been in the early part of the following week; 
3 correct? 
4 A. I know -- I know I was in communication with 
5 them the early part of the following week. I do not know 
6 if I had made a phone call prior to that or not to let 
7 them know. I don't know the exact date I made the phone 
8 call to let them know that we had signed the contract and 
9 we would no longer be purchasing asparagus after the 2005 
10 pack. 
11 MR. GIGRAY: Okay. That's it. 
12 EXAMINATION 
13 BY MR. CANTRILL: 
14 Q. I just have a couple follow-up. So if I 
15 understand your question, Mr. Schmidt, you have a 
16 contract that's attached to your routing? 
17 A. Urn- hmm . 
18 Q. And the people who signed on Exhibit No. 1 
19 basically read the contract and say, We're okay with 
20 this; is that what it is? 
2 1 A. You started out with I had a question, and then 
22 confused me. 
2 3 Q. Okay. The -- 
2 4 MR. GIGRAY: You have the question. 
25 MR. CANTRILL: I did. 
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Q. Exhibit No. 1 is a document by -- signed by the 
people within General Mills, I assume, who have to make 
the decision about the cessation of the purchase of 
asparagus; is that correct? 
A. Again, the purpose of this is to make sure that 
they're in full agreement to the language of the 
contract. 
Q. Right. Which is a multi-page document, part of 
it we have, and it's called Exhibit No. 2; -- 
A. That's correct. 
Q. -- is that correct? 
So they would read Exhibit No. 2 in its 
entirety and say, I'm okay with this, and sign off? 
A. That's correct. 
Q. All right. 
Who negotiated -- 
MS. RYAN: I should clarify that. It would 
be some version similar to Exhibit 2. Exhibit 2 is the 
final agreement. 
MR. CANTRILL: Yeah. 
THE WITNESS: Yes. Thank you. 
Q. Who negotiated with Viru? 
A. I did. 
Q. Can you tell me when you began negotiations 
with Viru? 
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1 A .  Again, I c a n ' t  g i v e  you an exac t  d a t e .  I d o n ' t  
2 know. I mean, i t ' s  -- I d o n ' t  know. 
3 Q .  Did they  come t o  you, o r  do you go down t h e r e ?  
4 A. No. I went down t h e r e .  
5  Q.  Do you keep a  l o g  o r  do you keep a t r a v e l  
6 schedule?  
7  A .  No, I d o n ' t .  
8 Q .  Good f o r  you. 
9 A. Sorry ,  bu t  I d o n ' t .  
10 Q. When do you announce t h e  product ion volume -- 
11 o r  when i n  t h e  p a s t  had you announced t h e  p roduc t ion  
12 volume t o  Seneca? 
13  A. What do you mean? 
1 4  Q. Well, you s a i d  t h a t  -- You t o l d  M r .  Gigray t h a t  
15 you would t e l l  Seneca t h a t  -- what you wanted them t o  
16  produce, i n  o t h e r  words, 10 m i l l i o n  pounds, 20 m i l l i o n  
17 pounds. When would you announce what you were going t o  
18 need? 
19 A. We -- w e  g e n e r a l l y  w i l l  -- and, aga in ,  i t ' s  not  
20 an exac t  d a t e .  Genera l ly  i n  t h e  f i r s t  p a r t  of January  of 
21 each ca lendar  year  w e  w i l l  g ive  a  product ion  schedule  t o  
22 Seneca. And s o  t h e  f i r s t  p a r t  of January.  
2 3 Q .  Okay. And t h e  f i r s t  p a r t  of January of ' 0 4  you 
2 4  t o l d  them what you would need f o r  January of  '05? 
2 5  A .  No. For '04.  
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1 Q. Oh. Okay. All right. Okay. 
2 A. It's each year. 
3 Q. Okay. And then whoever they sign up is up to 
4 them, then, to secure what you need? 
5 A. That's their responsibility, yes. 
6 Q. Okay. Does Seneca, if you know, sell to -- 
7 asparagus to anyone besides you? 
8 A. That's not -- I don't know. That's not my 
9 business. 
10 Q. So you still plan on telling them in January of 
11 '05 how much you need for that year? 
12 A. Yes, in '05 we will tell them what the pack 
13 will be for '05. 
14 Q. Okay. 
15 MR. CANTRILL: That's all I have. Thank 
16 you. 
17 THE WITNESS: Okay. 
18 EXAMINATION 
19 BY MR. GIGRAY: 
2 0 Q. Just one quick question. On Exhibit 1, and I 
21 don't know that it means anything, I assume at the lower 
22 right part of this exhibit, is that -- is that just 
23 simply routing information as to where it goes back to? 
24 A. Which -- What are you -- 
2 5 Q. The bottom -- the bottom one here (indicating). 
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1 It says "Return To," and I just -- I don't know what -- 
2 A. "Gwen Luce." Yes, after the routing is to 
3 bring it back so that then I would -- 
4 Q. And then it comes -- 
5 A. -- see if I have a copy. 
6 Q. -- to you? 
7 A. It comes to me, and then I can move forward 
8 with -- 
9 Q. And is that one -- is that one of the reasons 
10 you're the last to sign on that? I assume "B. Schmidt" 
11 is you. 
12 A. That'sme, yes. 
13 Q. Yeah. So it goes through all that process and 
14 comes back to you last? 
15 A. That's correct. 
16 Q. Okay. 
17 A. That's correct. 
18 MR. GIGRAY: Thank you. 
19 EXAMINATION 
20 BY MR. CANTRILL: 
2 1 Q. How many of these contracts have you put 
22 together? 
2 3 A. I don't know. 
2 4 Q. I mean, I'm just interested to know, when you 
25 do have something, you want to generate a contract, do 
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1 A. Well, obviously the legal department develops 
I 3 the contract. 
1 Q. Okay. You give them the terms, and they take 
5 it from there? 
6 A. We work together, yes. 
7 MR. CANTRILL: Okay. That's all I need. 
8 Thank you. 
9 MR. GIGRAY: Thank you. Is he reading and 
10 signing or -- 
11 MS. RYAN: Yeah, we can -- he will. 
13 (The deposition was terminated at 10:58 a.m.) 





1 \ % h  William Schmidt 9/24/2004 
' 9  . Obendorf, et al. v. Terra Hug Spray Company, et al. 
,% 
Page 48 
STATE OF MINNESOTA ) 
ss CERTIFICATE 
COUNTY OF HENNEPIN ) 
1, Cindy L. Schultz, RMR, CRR, a notary public in and for 
the County of Hennepin, certify that I reported the 
deposition of WILLIAM SCHMIDT, who was first duly sworn 
by me, having been taken on September 24, 2004, at 3600 
Wells Fargo Center, 90 South Seventh Street, Minneapolis, 
Minnesota; 
I further certify that I am not a relative or employee or 
attorney or counsel of any of the parties or a relative 
or employee of such attorney or counsel; 
That I am not financially interested in the action and 
have no contract with the parties, attorneys, or persons 
with an interest in the action that affects or has a 
substantial tendency to affect my impartiality; that all 
parties who ordered copies have been charged at the same 
rate for such copies; 
That the right to read and sign the deposition by the 
witness was not waived. 
IN WITNESS WHEREOF, I have hereunto set my hand and 
affixed my seal of office at Minneapolis, Minnesota, this 
25th day of September 2004. 
Cindy L. Schultz, RMR, CRR 
My commission expires 1/31/2005 




P. Mark Thompson 
z ISB #I945 - Attorney at Law 
999 Main Street, Ste. 1300 - P.O. Box 27 
glL Boise, Idaho 83707-0027 
$=) Telephone: (208) 389-73 16 
David W. Cantrill, ISB #1291 
Robert D. Lewis, ISB #2713 
CANTRILL, SKINNER, SULLIVAN & KING LLP 
1423 Tyrell Lane 
P. 0 .  Box 359 
Boise, Idaho 83701 
Telephone: (208) 344-8035 
Facsimile: (208) 345-7212 
Attorneys for Defendant/Appellant J.R. Simplot Company, dba 
Simplot Soilbuilders 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
GREG OBENDORF and BOYD GRAY, 1 
) Case No. CV 02-2584 
PlaintiffstRespondent, ) 
) NOTICE OF APPEAL 
VS. 1 
) 
TERRA HUG SPRAY COMPANY, NC., 1 




J.R. SIMPLOT COMPANY, a Nevada ) 
corporation, dba SIMPLOT 1 
SOILBUILDERS, 1 
1 
NOTICE OF APPEAL - 1 
TO: THE ABOVE NAMED RESPONDENTS, GREG OBENDORF AND BOYD GRAY, 
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NOTICE IS HEREBY GIVEN THAT: 
1. The above named Appellant, J. R. Simplot Company, appeals against the above 
named Respondents to the Idaho Supreme Court from the Partial Order on Post-Trial Motions 
entered in the above entitled action on the 24th day of August, 2004, Honorable Judge Gregory M. 
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TO THE NEED TO ACQUIRE POST-TRIAL DISCOVERY ON NEW EVIDENCE. 
RULINGS ARE PENDING ON ATTORNEY FEES AND COSTS. APPELLANTREQUESTS 
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and 11(a)(6), I.A.R. 
3. Did the Court e n  in denying the Motion for New Trial? 
Did the Court err in denying the Motion for Judgment Not Withstanding the Verdict? 
Did the Court err in not granting the Motion for Remittitur? 
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4. Has an order been entered sealing all or any portion of the record? If so, what 
portion? Not applicable. 
5. (a) Is a reporter's transcript requested? Yes. 
(b) The Appellant requests the preparation of the following portions of the reporter's 
transcript: The entire reporter's standard transcript as defined in Rule 25(a), I.A.R. 
In addition, Appellant requests all transcripts relative to conferences on requested jury 
instructions, the objections of the parties to the instructions, and the Court's rulings thereon. 
In addition, Appellant requests a transcript of the hearing on May 20,2004 on the Motion 
for Directed Verdict. 
In addition, Appellant requests a transcript of the hearing on July 26,2004 on the Post-Trial 
Motions. 
In addition, Appellant requests a transcript of the hearing on August 10,2004 on Simplot's 
Motion for Leave to Take Depositions Pending Appeal. 
6. The Appellant requests the following documents to be included in the clerk's record 
in addition to those automatically included under Rule 28, I.A.R.: 
Requested Jury Instructions and written Jury Instructions given by the Court, 
including all Special Verdict Forms. 
Defendant Simplot's Motion for Judgment Notwithstanding the Verdict, and 
In the Alternative, Motion for New Trial, and In the Alternative Motion For 
Remittitur dated June 16,2004. 
The Memorandum in Support of Defendant Simplot's Motion for Judgment 
Notwithstanding the Verdict dated June 16,2004. 
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June 16,2004. 
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to Amend Pleadings dated July 2,2004. 
J.R. Simplot Company's Opposition to Plaintiffs' Motion to Strike Affidavit 
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1 1  15 Albany St. [ I  U.S. Mail 
Caldwell, ID 83605 
NOTICE OF APPEAL - 6 
James B. Lynch ISBN # 836 
Katherine M. Lynch ISBN # 5259 
LYNCH &ASSOCIATES, PLLC 
1412 West ldaho Street, Suite 200 
Post Office Box 739 
Boise, ldaho 83701 
Telephone (208) 331-5088 
Facsimile (208) 331-0088 
CANYON COUNTY CLEW 
S. GILLILAND. DEPUTY 
Attorneys for Defendant Terra Hug Spray Company, Inc. 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT, OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
1 
GREG OBENFORF AND BOYD GRAY, ) Case No.: CV02-2584 
1 
Plaintiffs, ) NOTICE OF APPEAL 
) 
VS. ) 
TERRA HUG SPRAY COMPANY, INC. 1 
an ldaho corporation, and J. R. SIMPLOT ) 
COMPANY, a Nevada Corporation, dba ) 





TO: Greg Obendorf and Boyd Gray, above named Plaintiffs, and your attorney of 
record William F. Gigray, Ill, and David W. Cantrill, and the Clerk of the Above 
Entitled Court: 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named Appellant, Terra Hug Spray Company, lnc., appeals 
against the above-named Respondents to the ldaho Supreme Court from the Partial 
Order on Post-Trial Motions entered in the above-entitled action on the 24" day of 1 
August, 2004, Honorable Judge Gregory M. Culet presiding. 
I 
I 
NOTE: THE PARTIAL ORDER APPEARS TO TRIGGER THE APPEAL 
PERIOD. HOWEVER, THE RULINGS ARE STILL PENDING ON THE MOTION FOR 
NOTICE OF APPEAL- Page I ORIGINAL 
NEW TRIAL, DUE TO THE NEED TO ACQUIRE POST-TRIAL DISCOVERY ON NEW 
EVIDENCE. RULINGS ARE PENDING ON ATTORNEYS FEES AND COSTS. 
APPELLANT REQUESTS THE SUPREME COURT TO SUSPEND THlS APPEAL 
PROVIDING RESOLUTION OF THOSE OR ANY OTHER PENDING MOTIONS. THlS 
NOTICE IS FILED TO PRESERVE THE APPEAL. 
2. That the party has a right to appeal to the Idaho Supreme Court, and the 
judgments or orders described in paragraph 1 above are appealable orders under and 
pursuant to Rule 11(a)(5) AND 11(a)(6) I.A.R. 
3. A preliminary statement of the issues on appeal which the Appellant hereby 
asserts in this appeal are: 
Did the Court err in denying the Motion for Judgment Not Withstanding the 
Verdict? 
Did the Court err in not granting the Motion for Remittitur? 
Did the Court err in the giving of certain jury instructions? 
4. No order has been entered sealing all or any portion of the record. 
5. The Appellant joins in the request for the preparation of the entire reporter's 
transcript, as defined in Rule 25(a), I.A.R., as well as the following additional portions 
thereof, as previously requested by Appellant J.R. Simplot Company in its own Notice 
of Appeal: 
In addition, Appellant requests all transcripts relative to conferences on 
requested jury instructions, the objections of the parties to the instructions, and the 
Court's rulings thereon. 
In addition, Appellant requests a transcript of the hearing on May 20, 2004, on 
the Motion for Directed Verdict. 
NOTICE OF APPEAL- Page 2 
n(n03.88 
In addition, Appellant requests a transcript of the hearing on July 26, 2004, on 
the Post-Trial Motions. 
In addition, Appellant requests a transcript of the hearing on August 10, 2004 on 
Simplot's Motion for Leave to Take Depositions Pending Appeal. 
6. The Appellant requests that the entire court file and the following documents be 
included in the clerk's record, including those automatically included under Rule 28, 
I.A.R., and: 
a. The Requested Jury Instructions and written Jury Instructions given by the 
Court, including all Special Verdict Forms. 
b. Defendant J.R. Simplot's Motion of Judgment Notwithstanding the Verdict, 
and In the Alternative, Motion for New Trial andlor Remittitur dated June 
16,2004. 
c. The Memorandum in Support of Defendant's Motion for Judgment 
Notwithstanding the Verdict dated June 16, 2004. 
d. Affidavit of David W. Cantriil In Support of Motion for New Trial dated 
June 16,2004. 
e. Defendant Terra Hug Spray Company, Inc.'s Motion of Judgment 
Notwithstanding the Verdict, and In the Alternative, Motion for New Trial 
andlor Remittitur dated June 21,2004. 
f. The Memorandum in Support of Defendant's Motion for Judgment 
Notwithstanding the Verdict dated June 21, 2004. 
g. Notice of Deposition Duces Tecum of General Mills Operations, Inc., 
dated August 2,2004. 
NOTICE OF APPEAL- Page 3 
h. Defendant Simplot's Motion for Leave to Take Depositions Pending 
Appeal dated August 3, 2004. 
I. Order Granting Simplot's Motion for Leave to Take Depositions Pending 
Appeal dated August 10,2004. 
j. The First Amended Notice of Deposition Duces Tecum of General Mills 
Operations, Inc., dated August 25,2004. 
7. 1 certify: 
a. That a copy of this Notice Of Appeal has been served on the reporter. 
b. That the estimated fee for preparation of the reporter's transcript has 
previously been paid by Appellant J.R. Simplot Company and Co- 
Appellants have agreed to share the expense thereof. In addition, 
Appellant will pay to the clerk of District Court upon confirmation from the 
court reporter the cost of any additional costs. 
c. That the estimated fee for preparation of the clerk's record will be paid 
upon receipt of that estimate from the Clerk. 
d. That the appellate filing fee has been paid. 
e. That service has been made upon all parties required to be served 
pursuant to Rule 20. 
DATED this 2 day of October. 2004. 
LYNCH & ASSOCIATES, PLLC 
-. 
Spray company, inc. 
NOTICE OF APPEAL- Page 4 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this &day of October. 20041 
sewed a true and correct copy of the foregoing NOTICE OF APPEAL by the method 
and to the addresses indicated below: 
William F. Gigray, Ill (X) U.S. Mail, Postage Prepaid 
WHITE PETERSON ( ) Priority Mail 
5700 E. Franklin Rd. Suite 200 ( ) Hand Delivery 
Nampa, Idaho 83687-8402 ( ) Facsimile 
(208) 4664405 
Tony Cantrill (X) U.S. Mail, Postage Prepaid 
CANTRILL, SKINNER, SULLIVAN ( ) Priority Mail 
& KING LLP ( ) Hand Delivery 
1423 Tyrell Lane ( ) Facsimile 
P.O. BOX 359 (208) 345-7212 
Boise, ldaho 83701 I 
NOTICE OF APPEAL- Page 5 
In the Supreme Court of the Stat 
GREG OBENDORF and BOYD GRAY, 
CANYON COUNTY CLERK 
Plaintiffs-Respondents, 
Idaho corporation, Supreme Court No. 3 1195 
Defendant-Appellant, 
GREG OBENDORF and BOYD GRAY, 
Plaintiffs-Respondents, , Supreme Court No. 3 1217 
TERRA HUG SPRAY COMPANY, INC., an 
Idaho corporation, 
Defendant-Appellant, 
J. R. SIMPLOT COMPANY, a Nevada 
Defendant. 
It appearing that these appeals should be consolidated for all purposes for reasons 
of judicial economy; therefore, good cause appearing, 
IT HEREBY IS ORDERED that appeal No. 31195, OBENDORF v. J. R. 
SIMFLOT COMPANY and 31217, OBENDORF v. TERRA HUG SPRAY COMPANY, INC. 
shall be CONSOLIDATED FOR ALL PURPOSES under No. 31195, OBENDORF v. J. R. 
SIMPLOT COMPANY, but1 all documents filed shall bear both docket numbers. 
- 
,'- 
I .  (--  
IT FURTHER IS ORDERED that the District Court clerk shall prepare a 
CLERKS RJXORD, which shall include the documents requested in the Notices of Appeal, 
together with a copy of this Order. 
IT FURTmR IS ORDERED that the District Court Reporter shall prepare a 
REPORTER'S TRANSCRIPT, which shall include the transcripts requested in the Notices of 
Appeal. 
DATED this &day of October 2004. 
By Order of the Supreme Court 
&&- 
Lois Dawson, Chief Deputy Clerk for 
Frederick C. Lyon, Clerk 
cc: Counsel of Record 
District Court Clerk 








Wm. F. Gigray, 111, ISB #I435 
Julie Klein Fischer, ISB #4601 
WHITE PETERSON 
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Attorneys for Plaintiffs 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
GREG OBENDORF and BOYD GRAY, ) 
) CASE NO. CV02-2584 
Plaintiffs, ) 
-VS- ) AFFIDAVIT OF BOYD GRAY 
1 
TERRA HUG SPRAY COMPANY, INC., an ) 
Idaho corporation, and J.R. SIMPLOT 
COMPANY, a Nevada corporation, dba 
SIMPLOT SOILBUILDERS, 1 
Defendants. ) 
STATE OF WASHINGTON ) 
) SS. 
County of Franklin ) 
BOYD GRAY, being first duly sworn upon oath, deposes and says: 
AFFIDAVIT OF BOYD GRAY - Page I of 6 
1. I have personal knowledge of the statements herein made. 
2. 1 am the Plaintiff Boyd Gray in the above entitled action. 
3. I have reviewed the transcript of the deposition of William Schmidt taken in the 
above entitled matter on September 24,2004. 
4. I am aware Mr. William Schmidt testified as the Contract Manufacturing Manager 
for General Mills, Inc. and that General Mills entered into a packing agreement with Sociedad 
Agricola Viru S.A., a Peruvian corporation, for the purchase of processed asparagus which is 
dated the IS' day of June 2004 and was signed by General Mills' agent on the lgth day of May, 
2004. 
5. I am aware Mr. William Schmidt testified that no one at Seneca knew of this 
packing agreement, and that he notified Paul Palmby and Kraig Kayser at Seneca the week 
following May 19, 2004 that General Mills would no longer purchase asparagus from Seneca 
after the 2005 pack. 
6. I was made aware in June of 2004, as evidenced in the Affidavit of David W. 
Cantrill dated June 16, 2004, that Seneca Foods Corporation would not be contracting for 
asparagus after the 2005 crop year. This was later confirmed to me by Mark Stone of Seneca. 
7. Based upon my experience with asparagus as I testified in the above entitled 
matter and based upon my continued involvement in the marketing of asparagus, I have 
knowledge of the markets for asparagus. 
8. My experience and knowledge of the asparagus market, since all of the fields 
which were the subject of the above entitled action were taken out in the fall of 2001, is as 
follows: 
AFFIDAVIT OF BOYD GRAY - Page 2 of 6 
8.1 From 2001 to the present, I have been continuously marketing my brother 
Kevin Gray's asparagus as he has farmed and is farming some 600 plus acres 
of asparagus to the present time; 
8.2 Since February of 2004, I have served and am serving as the agricultural 
manager and marketing consultant with Shea Gourmet, Inc., which contracts 
for asparagus, processes the same as pickled asparagus, and markets the 
pickled asparagus under the brand name of "Shea Gourmet" and the product 
names of "Classic Pickled Asparagus " and "Spicy Pickled Asparagus" to a 
national market; and 
8.3 From 1996 to 2004, I leased and managed 210 acres of asparagus for Simplot 
Grandview Farms in Pasco, Washington. My management duties included 
marketing the asparagus grown on said farm. 
9. Had Greg Obendorf and I been farming and raising asparagus on the 162 acres 
which was the subject of the above entitled action and assuming we would have been informed 
of Seneca's decision to not continue to contract for asparagus following the 2005 crop year, I 
would have immediately considered other options for marketing the asparagus grown on said 
162 acres which include: 
9.1 Selling the entire asparagus crop for fresh pack at 60 cents per pound 
[specifications for fresh pack are longer spears than processed which means 
800-1,200 pounds more yield per acre than processed with Seneca] to Baker 
Produce, Inc. delivered at Kennewick, Washington. Baker Produce, Inc. 
markets potatoes and fresh asparagus in the off season and fresh markets 
asparagus under the "Honey Bear" Brand, which is contracted to Wal-Mart; or 
AFFIDAVIT OF BOYD GRAY - Page 3 of 6 
9.2 Selling the entire crop asparagus to Philleo's delivery in Eltopia, Washington 
[which is 15 miles north of Pasco, Washington] for their Premium Pak pickled 
asparagus and for export fresh pack to Canada at 60 cents per pound 
[specifications for fresh pack are longer spears than processed which means 
800-1,200 pounds more yield per acre than processed with Seneca]; or 
9.3 Selling the entire asparagus crop to Johnson Produce delivery at Sunnyside, 
Washington who process asparagus as a Flash Frozen Asparagus line which is 
sold to Swanson Frozen Foods, Inc. as flash frozen [microwaveable] 
asparagus at the rate 60 cents per pound; or 
9.4 Selling the entire asparagus crop at the rate of 60 cents per pound to Foster 
Farms north of Pasco, Washington who sells asparagus as Foster Farms 
pickled asparagus to Costco; or 
9.5 Selling the entire asparagus crop to Shea Gourmet, kc .  at 70 cents per pound 
as processed pickled asparagus for delivery at Sunnyside, Washington. Shea 
Gourmet, Inc. markets the pickled asparagus under the brand name of "Shea 
Gourmet" and the product names of "Classic Pickled Asparagus " and "Spicy 
Pickled Asparagus" to a national market; or 
9.6 Selling the entire crop to Costco fresh, which my brother Kevin Gray has done 
in the 2003 and 2004 crop years, at the later part of the season to fill contract 
at 60 cents per pound fresh pack [specifications for fresh pack are longer 
spears than processed which means 800-1,200 pounds more yield per acre 
than processed with Seneca]; or 
AFFlDAVIT OF BOYD GRAY - Page 4 of 6 
9.7 Selling the entire crop to American Fine Foods for processed pickled 
asparagus delivered in Walla Walla, Washingon at 70 cents per pound. 
American Fine Foods markets the same to restaurants; or 
9.8 Selling the entire crop delivered at Pasco, Washington to Seitz Produce at 60 
cents per pound fresh pack [specifications for fresh pack are longer spears 
than processed which means 800-1,200 pounds more yield per acre than 
processed with Seneca], and they do consumer pack with a primary market in 
Oregon coastal cities, Portland, and Salt Lake. 
10. Each of the above referenced choices would involve transport of the asparagus to 
a location which is very similar to the delivery to Seneca. 
11. Considering the options, my first choice and direction would be that the Plaintiffs, 
starting in the crop year of 2005, contract the entire crop with Shea Gourmet, Inc. at 70 cents per 
pound by reason of the fact that I have management position with that company as above stated, 
and I have a good association with the owners of the company, Edward and Marilou Shea, and 
there is a strong and growing market for processed pickled asparagus in the future. 
12. Each of the above referenced market alternatives would result in an increase in 
income to Greg Obendorf and myself over the contract price which was and is being paid by 
Seneca for the same asparagus crop. 
13. This crop would be graded, hydro-cooled, and delivered trimmed for these prices 
disclosed. 
AFFTDAVIT OF BOYD GRAY - Page 5 of 6 
FURTHER YO= AFFIANT SAYE~X NAUGHT. 
IJk- SUBSCRIBED AND SWORN to bdare this -- &&-day of October, 2004. 
CERTl'F1CATE OF SERVICE 
1, tl~o undersigned do hereby c&i@ rhsr o wut and comcr copy oftbc fowgbing 
inammcnz was saved upon the fol1owin.g by rhc method indicated: 
US Mail P. Ma& Thompsoa 
-- Ovanight Mail AftonusY Law 
%d D+livt%y 999 Main St. Stc. #I300 
r e l e :  3ag-lra P.O. BOX 27 
I Boise, ID 83707 
--x us Mail David CanaiU  Overnight Mail Steven M d c  
FIand Delivery CANTRJ,LI, SKINNER SULLIVAN & ma 
Facsimile: 315-721 2 1423 lyre11 btl8 
P.O. Box 359 
Boisc, 'TI 83 70 I 
US Mail James B. Lynch 
O v d g b t  Mail - f f i t h e  M. Lynch 
Hand Delivciy LYhVH bt ASSOCUITES, PLLC 3 Fasimik: 331-0088 1412 W. Idaho Sweet, Sre. #200 
A 
6s / $ day o ~ ~ c r o ~ e r .  




Wm. F. Gigray, In, ISB #I435 
Julie Klein Fischer, ISB #4601 
WHITE PETERSON 
5700 East Franklin Road, Ste. 200 





Attorneys for Plaintiffs 
IN T m  DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
I 
GREG OBENDORF and BOYD GRAY, 1 




) AFFIDAVIT OF D R  DAVID J. 
) WALKER 
TERRA HUG SPRAY COMPANY, INC., an ) 
Idaho corporation, and J.R. SIMPLOT 
COMPANY, a Nevada corporation, dba 
1 
1 
SIMPLOT SOILBUILDERS, 1 
Defendants. 1 
STATE OF IDAHO ) 
1 SS. 
I County of Latah 
DR. DAVID J. WALKER, being first duly sworn upon oath, deposes and says: 
AFFTDAVIT OF DAVID J. WALKER - Page 1 of 2 
1. I have personal knowledge of the statements herein made. 
2. I testified as an expea agricultural economist for the Plaintiffs in support of their 
.4<(\,r :v<.t . . .  
'..t ' 
claim for damages in the abov~3~tiQed matt&:.. 
. Y ,  . , , . '. -;" ..:. . . " 
3. I have revieW+:tlle transcript ... of the deposition of William Schmidt taken in the - .CJ ,.' .I , : 
above entitled matter on ~e~ i f ;nb& - . .  24,2004, '&.th&affidavit in the above entitled matter of 
., . . *. ', . 3%: .,: 
Kraig H. Kayser, President and5@6ibf ~xecutiv$:officer of Seneca Foods Corporation executed 
. ,I .., \ 
' T ~ ,  . \ > '. 
on the 13" day of October, 2004; and1&& afidavit in the above entitled matter of Marilou Shea 
President of Shea Gourmet, Inc., a Washington corporation executed on the 13" day of October, 
2004, and the &davit of Boyd Gray, one of the plaintiffs in the above entitled matter, executed 
on the 14" day of October, 2004, all of which is infonnation upon which I would reasonably rely 
and consider in rendering an opinion about the future damages suffered by the Plaintis in the 
above entitled matter. 
4. Having considered the deposition and the affidavits above stated in Part 3 of my 
Affidavit herein, my opinion regarding the amount of &We damages suffered by the Plaintiffs in 
this action would not dexease and, in fact, would be increased from the opinions I rendered at 
the trial of this matter. 
FURTHER YOUR MIANT SAYETH NAUGHT, 
C 
David J. Walker // 
SLJBSC&p#$Qp SWORN to before me this 
I <  \Ot 
,\ g, A. Bc.4jB.+ ' G sjr. :'
NOTARY .. 9 Cy (SEAL)? ; . t  - .  
I . - 0 -  . - h My commission expires: 
AFFIDAVIT OF DAVID J. WALKER - Page 2 of 2 
CERTIFICATE OF SERVICE 
I, the undersigned, do hereby certify that a true and correct copy of the foregoing 
instrument was served upon the following by the method indicated: 
US Mail P. Mark Thompson 
Overni&tMail Attorney at Law 
Hand Delivery 999 Main St., Ste. #I300 
Facsimile: 389-7464 P.O. BOX 27 
Boise, ID 83707 
US Mail David Cantrill 
Overnight Mail Steven Meade 
Hand Delivery CANTRILL, SKINNER, SULLIVAN & KING, LLP 7 Facsimile: 345-7212 1423 Tyrell Lane 
P.O. Box 359 
Boise, ID 83701 
,y USMail James B. Lynch 
Overnight Mail Katherine M. Lynch 
Hand Delivery LYNCH & ASSOCIATES, PLLC 
Facsimile: 33 1-0088 1412 W. Idaho Street, Ste. #200 
Boise, ID 83702 
Z:IWork1010bendor$ Greglv. Terro Hug 18798WleadingsWon Discoveryipld AFFDavid Wolker IO-15-04.doc 
AFFIDAVIT OF DAVID J. WALKER - 
n0~303. 
Page 3 of 3 
Wm. F. Gigray, 111, ISB #I435 
Julie Klein Fischer, ISB #4601 
WHITE PETERSON 
5700 East Franklin Road, Suite 200 





Attorneys for Plaintiffs 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
) 
GREG OBENDORF and BOYD GRAY, ) 
) CASE NO. CV02-2584 
Plaintiffs, 1 
) 
-VS- ) AFFIDAVIT OF KRAIG H. 
) KAYSER 
TERRA HUG SPRAY COMPANY, INC., an ) 
Idaho corporation, and J.R. SIMPLOT 1 
COMPANY, a Nevada corporation, dba ) 
SIMPLOT SOILBUILDERS, 1 
) 
Defendants. 1 
STATE OF NEW YORK ) 
) SS. 
County of Wayne 1 
W I G  H. KAYSER, being first duly sworn upon oath deposes and says: 
AFFIDAVIT OF KRAlG H. KAYSER - Page I of 4 
1. I have personal knowledge of the statements herein made. 
2. At all times herein mentioned, I am and have been the President and Chief 
Executive Officer of Seneca Foods Corporation, a New York corporation, hereinafter referred to 
as "Seneca." 
3. Seneca, prior to 1999 and continuously to date, owned and operates a vegetable 
processing plant in Dayton, Washington at which plant Seneca has processed and canned and 
continues to process and can asparagus. 
4. Seneca, prior to 1999 and continuously to date, contracts with farmers to raise and 
harvest asparagus which is processed and canned at the Seneca Dayton, Washington plant. 
5. General Mills purchases approximately 90+% of the asparagus processed and 
canned at the Seneca Dayton, Washington plant. 
6 .  On the 24" day of May, 2004, I received a telephone call from Mr. William 
Schmidt, hereinafter referred to as "Bill Schmidt," who is known to me as the Contract 
Manufacturing Manager of General Mills. 
7. I was informed by Bill Schmidt during the said telephone call on May 24,2004 
that General Mills would no longer be purchasing asparagus from Seneca following the 
processing and packaging of the asparagus for the crop year of 2005. 
8. To the best of my knowledge, no employees and or agents of Seneca were 
involved or advised regarding the decision making of General Mills to no longer purchase 
asparagus from Seneca after the crop year of 2005 until I was informed by Bill Schmidt on the 
24'h day of May, 2004. 
9. Subsequent to receiving the telephone call from Bill Schmidt on May 24,2004, I 
made the decision that Seneca could not continue to process asparagus at the Dayton, 
AFFIDAVIT OF KRAIG H. KAYSER - Page 2 of 4 
. i 
Washington plant, after the 2005 asparagus crop year which decision was within my scope of 
responsibility and authority at Seneca and which decision is exclusively Seneca's decision. 
10. I then advised Mr. Paul Palmby, an executive in Seneca's vegetable division, by 
email of my decision on May 24,2004. 
FURTHER YOUR AFFIANT SAYETH NAUGHT. 
'7% 
SUBSCRIBED AND SWORN to before me this 13 day of October, 2004. 
(SEAL) Notary Public for New York 
My commission expires: 5- /K- 0 6 





Page 3 of 4 
CERTIFICATE OF SERVICE 
I, the undersigned, do hereby certify that a true and correct copy of the foregoing 
insttument was served upon the following by the method indicated: 
US Mail P. Mark Thompson - 
Overnight Mail Attorney at Law 
Hand Delivery 999 Main St., Ste. #I300 
Facsimile: 389-7464 P.O. Box 27 
Boise, ID 83707 
US Mail David Cantrill 
Overnight Mail Steven Meade 
Hand Delivery CANTRILL, SKINNER, SULLIVAN & KING, LLP 
Facsimile: 345-72 12 1423 Tyrell Lane 
P.O. Box 359 
Boise, ID 83701 
US Mail James B. Lynch 
Overnight Mail Katherine M. Lynch 
Hand Delivery LYNCH & ASSOCIATES, PLLC 
Facsimile: 33 1-0088 141 2 W. Idaho Street, Ste. #200 
Boise, ID 83702 
DATED this day of October, 2004. 
AFFIDAVIT OF KRAIG H. KAYSER - Page 4 of 4 
r tC5' ORIGIN, .*,, 
Wm. F. Gigray, 111, ISB #I435 
Julie Klein Fischer, ISB #4601 
WHITE PETERSON 
5700 East Franklin Road, Suite 200 





Attorneys for Plaintiffs 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
1 
GREG OBENDORF and BOYD GRAY, 
) CASE NO. CV02-2584 
Plaintiffs, 1 
) 
-VS- ) AFFIDAVIT OF MARILOU SHEA 
TERRA HUG SPRAY COMPANY, INC., an ) 
Idaho corporation, and J.R. SIMPLOT 1 
COMPANY, a Nevada corporation, dba 
SIMPLOT SOILBUILRERS, 1 
) 
Defendants. 1 
STATE OF WASHINGTON ) 
1 SS. 
County of King ) 
-LOU SHEA, being first duly sworn upon oath, deposes and says: 
AFFIDAVIT OF MARIWU SHEA - 
000287 
Page 1 of 3 
1. I have personal knowledge of the statements herein made. 
2. I am one of the principal owners, and I am serving and have sewed as President 
of Shea Gourmet, Inc., a Washington corporation. 
3. Shea Gourmet, Inc. contracts for asparagus, processes the same as pickled 
asparagus, and markets the pickled asparagus under the brahd name of "Shea Gourmet" and the 
product names of "Classic Pickled Asparagus " and "Spicy Pickled Asparagus" to a national 
market. 
4. I and my immediate family have known and are acquainted with Mr. Boyd Gray 
and have known him as a respected grower of asparagus and one who is knowledgeable in the 
marketing of asparagus for ten to fifteen years, and I am and was aware that he had a partnership 
with Greg Obendorfof Parma, Idaho for a 162 acre asparagus crop just north of Wilder, Idaho. 
5. If Boyd Gray and Greg Obendorf were still farming asparagus on those 162 acres, 
Shea Gourmet, Inc. would have offered to them a contract for the receipt of all the asparagus 
grown on said property to be delivered to Sunnyside, Washington for processing andlor pickliig 
at Johnson Foods, Inc. for 70 cents a pound commencing in the crop year 2005 and would fully 
anticipate continuing to contract for that asparagus for the reasonable foreseeable future as the 
market for the pickled asparagus processed by this company is very strong at this time and is 
anticipated to remain so. 
FURTHER YOUR AFFIANT SAYETH NAUGHT. 
AFFlDAVIT OF MARILOU SHEA - Page 2 of 3 
before me this of October, 2004. 
Notary ~ u b l i c k r  the State of Washington 
My commission expires: hlcu 
CERTIFICATE OF SERVICE 
I, the undersigned, do hereby certify that a true and conect copy of the foregoing 
instrument was served upon the following by the method indicated: 
US Mail P. Mark Thompson 
Overnight Mail Attorney at Law 
Hand Delivery 999 Main St., Ste. 1300 
Facsimile: 389-7464 P.O. Box 27 
Boise, ID 83707 
US Mail David Cantrill 
Overnight Mail Steven Meade 
Hand Delivery CANTREL, SKINNl?R, SULLIVAN & KING, LLP 
Facsimile: 345-7212 1423 Tyrell Lane 
P.O. Box 359 
Boise, ID 83701 
US Mail James B. Lynch 
Overnight Mail Katherine M. Lynch 
Hand Delivery LYNCH & ASSOCIATES, PLLC 
Facsimiie: 331-0088 1412 W. Idaho Street, Ste. 200 
Boise, ID 83702 
DATED t h i s , / f ~ O ~ t o b e r ,  2004. 
Z:lWorkiOiObendo~ Creglv. Tena Hug 18798iPleadingsWon DiscoveryjpldAFFMariIm Sheo 10-13-04.doc 
AFFIDAVIT OR MARlLOU SHEA - 
000209 
Page 3 of 3 
In the Supreme Court of the State of Idaho 
GREG OBENDORF and BOYD GRAY, 
Plaintiffs-Respondents, 
CANYON COUNTY CLERK 
,*z 
V. 
TERRA HUG SPRAY COMPANY, INC., an ) 
Idaho corporation, ) ORDER GRANTING MOTION 
) TO SUSPEND APPEAL 
Defendant, 1 
NO. 31 195131217 
and ) 
1 
J. R. SIMPLOT COMPANY, a Nevada 1 
corporation, dba SIMPLOT SOILBUILDERS, ) 
Defendant-Appellant. 





TERRA HUG SPRAY COMPANY, INC., an ) 




* and l' 
1 
J. R. SlMPLOT COMPANY, a Nevada 
corporation, dba SIMPLOT SOIL BUILDERS, ) 
1 
Defendants. ) 
A MOTION TO SUSPEND APPEAL was filed by Appellant, J.R. Simplot Company, 
October 7, 2004 for the reason there is a Motion for New Trial presently pending before the 
District Court. A RESPONSE TO APPELLANT SIMPLOT'S MOTION TO SUSPEND 
APPEAL was filed by Respondents October 13,2004. Therefore, good cause appearing, 
OOQ)210 2 ,  Y 
IT IS HEREBY ORDERED that the MOTION TO SUSPEND APPEAL be, and hereby 
is, GRANTED and proceedings in this appeal shall be SUSPENDED until the District Court 
enters a written decision on this pending Motion for New Trial, a certified copy of wbich shall be 
filed with this Court at which time the due date for filing the Clerk's Record and Reporter's 
Transcript shall be reset. 
DATED this & day of October 2004. 
For the Supreme Court 
cc: ~ounsel'of ~ e c o r d  
District Court Clerk 
District Judge Gregory M. Culet 
CANYON COUNTY CLERK 
D. BUTLER, DEPUTY 
IN THE DISTRICT COURT OF THE THIRD JLJDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
GREG OBENDORF and BOYD GRAY, ) 
1 Case No. CV-2002-2584 
Plaintiffs, ) 
1 
-VS- ) MEMOMDUM DECISION 
1 AND ORDER REGARDING 
TERRA HUG SPRAY COMPANY, INC., ) DEFENDANTS' MOTIONS FOR 
an Idaho corporation, and J.R. SIMPLOT ) NEW TRIAL, GRANTING NEW 
COMPANY, a Nevada corporation, dba ) TRIAL ON ISSUE OF 
SIMPLOT SOILBUILDERS, ) DAMAGES 
) 
Defendants. 1 
THIS MATTER COMES before the Court on Defendant J.R. Simplot Company's 
motion for new trial in which Defendant Terra Hug Spray Company joins. At oral 
argument on October 22, 2004, David Cantrill and Robert Lewis appeared on behalf of 
Defendant J.R. Simplot Company, and Katherine and James Lynch appeared on behalf of 
Defendant Terra Hug Spray Company. William F. Gigray, 111 and Julie Klein Fischer 
appeared on behalf of the plaintiffs. Plaintiff Boyd Gray was also present. The Court 
took the matter under advisement and herein makes its written findings and Order. 
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RELEVANT FACTUAL AND PROCEDURAL HISTORY 
The record in the court file and the evidence presented at trial reflect the 
following relevant factual and procedural history. The plaintiffs, Boyd Gray and Greg 
Obendorf; filed this lawsuit in March of 2002 for iosses to their asparagus crops in Idaho 
caused by chemical damage. With over twenty years of experience with farming 
asparagus in Washington, Gray partnered with Obendorf, a local farmer, to grow 
asparagus on five fields totaling 162 acres located outside of Wilder, Idaho. Unlike other 
commonly farmed crops, asparagus is a perennial crop with a productive life of fifieen to 
twenty years and can only be grown in certain areas of the country with suitable 
environmental conditions. Boyd Gray managed and farmed several asparagus fields in 
Washington, but found that the same conditions existed in certain areas in Idaho. The 
plaintiffs contracted with Seneca Foods Corporation (hereinafter "Seneca") to whom they 
sold their asparagus crops for use in the processed food market. After being harvested, 
the asparagus would be shipped up to Seneca's processing plant in Dayton, Washington. 
The plaintiffs contracted with J.R. Simplot Company, dba Simplot Soilbuilders, 
(hereinafter "Simplot") for a ''full service" contract in which Sirnplot agreed to provide 
pesticide services to the plaintiffs' asparagus fields. For a portion of the fee charged for 
the pesticides, Simplot would also provide consultation services and obtain and 
coordinate the application of the pesticides. Simplot is licensed by the Idaho Department 
of Agriculture as a retailer of pesticides. 
On or about May 22, 1999, Joe Uranga, a field representative for Simplot, met 
with the plaintiffs to discuss the condition of the fields. Uranga's recommendation to the 
plaintiffs was to use a combination of four pesticides to treat various weeds in the 
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Simplot hired Terra Hug Spray Company (hereinafter "Terra Hug"), a licensed 
professional applicator of pesticides, to apply the pesticide mix to the asparagus fields. 
Uranga delivered the pesticides to Terra Hug, but gave no instructions on the mixing or 
application of the pesticides. Between May 26 to May 28, 1999, Darrin Watson, an agent 
of Terra Hug, applied the pesticide mix in one application to the asparagus fields. During 
the application, Mr. Watson experienced clogging of the spray nozzles, which he would 
clean out in the fields, and then continue spraying. Watson also reported that the mixture 
had settled materials in it and had the consistency of "pancake batter." The clogging 
problem reoccurred several times during the application, yet Mr. Watson did not inform 
Uranga or the plaintiffs. 
A few days after the spraying was completed, Greg Obendorf became concerned 
about the condition of the fields. He called Uranga, Gray, and Brad Dodson, the field 
representative for Seneca. The asparagus fields had areas of whitening, yellowing, and 
browning of the edges. After Dodson inspected the fields, he concluded that the damage 
was due to the misapplication of pesticides. After the 1999 season, one of the most badly 
damaged fields, the "Van Deusen" field, was determined by the plaintiffs to be a loss and 
was taken out and replaced with corn. The remaining four fields were still in asparagus 
during the 2001 growing season, however, the plaintiffs decided to take out all of the 
remaining fields after the season ended upon the advice of Brad Dodson to mitigate their 
damages. The four fields were then planted in corn. 
Plaintiffs filed this suit on March 19, 2002 alleging breach of contract, breach of 
implied warranty, breach of express warranty, and negligence against Simplot, and 
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breach of contract and negligence against Terra Hug. Both defendants disputed these 
claims and alleged that the plaintiffs' negligence was equal to or greater than the 
negligence of the defendants. 
A ten-day jury trial was held from May 10 to May 21, 2004. Evidence presented 
at trial included testimony by the plaintiffs that they intended to sell their asparagus crop 
to Seneca and deliver the crops to its Dayton, W a s h i o n  processing plant. While there 
was some testimony regarding alternative markets for asparagus in the form of pickled 
asparagus and "fresh pack", that testimony was presented primarily to show that Gray 
had alternative markets for his Washington asparagus in the event that Seneca could not 
take both his Idaho and Washington asparagus crops. Also, there was testimony during 
trial by Phil Clouse, manager of Seneca's Dayton plant, of rumors that General Mills, the 
primary purchaser of Seneca's processed asparagus and the only remaining major 
purchaser of processed asparagus produced in the state of Washington, intended to move 
its purchases of asparagus to Peru or some other foreign crop source. However, Clouse 
testified that General Mills had not communicated this directly to Seneca, and that Seneca 
was still operating with the optimism that the asparagus market for the Dayton plant 
would continue indefinitely, although Seneca's contracts with farmers were only 
executed on a year-to-year basis, including the contract with the plaintiffs. 
The plaintiffs' expert witness on damages, Dr. David Walker, testified that he 
based his future economic loss opinions in part on the continued existence of the 
processed asparagus market in Dayton and on a sixteen-year life for the asparagus. He 
presented certain figures at trial based on the best and worst-case scenarios considering, 
in part, the possibility of planting alternative crops to mitigate the losses. 
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On Friday, May 21,2004, the jury returned a verdicts for the plaintiffs against the 
defendants in the total amount of $2,435,906.00. With regard to the negligence claims, 
the jury assigned 85% of the liability to Simplot and 15% to Terra Hug. With regard to 
the breach of contract claim, the jury awarded $2,070,520 in damages against Simplot 
and $365,385.90 in damages against Terra Hug. Dr. Walker's testimony was obviously a 
determining factor in jury's calculation of future damages because, as Plaintiffs' counsel 
has noted, the damages awarded were exactly half-way between the best and worst case 
scenarios presented at trial by Dr. Walker. 
Both defendants moved for judgment notwithstanding the verdict under Rule 
50(b), and made motions for a new trial under LR.C.P 59 and for rernittitur. The motions 
for new trial were based on the grounds that (1) the jury was given erroneous instructions 
on the law (Rule 59(a)(7)); (2) that newly discovered evidence warranted a new trial 
(Rule 59(a)(4)); (3) that there was insufficient evidence to justify the verdict (Rule 
59(a)(6)); and (4) that the damages awarded by the jury were excessive and appeared to 
have been given under the influence of passion or prejudice (Rule 59(a)(5)). 
At a hearing on JuIy 26, 2004, the Court denied the Rule SO(b) motions for 
judgment notwithstanding the verdict as to both defendants. The Court also denied the 
motions for new trial under Rules 59(a)(7), 59(a)(5), and 59(a)(6), but reserved the 
opportunity to reconsider the Rule 59(a)(5) and 59(a)(6) motions with regard to the issue 
of damages, but not with regard to the issue of liability. The Court also reserved ruling 
on the defendants' objection to entry of a written nunc pro tunc order entered on 
Plaintiffs' oral Rule 15(b) motion to amend the pleadings to conform to the evidence by 
including a claim of negligence per se, which was made at the conclusion of trial 
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testimony and granted by the Court. On August 24, 2004, the Court entered its Partial 
Order on Post-Trial Motions, in which the Court supplemented its earlier findings and 
conclusions with regard to the motions for new trial under Rule 59(a)(5) and (a)(6). 
Additionally, the Court ruled that the written nunc pro tune order on the plaintiffs' oral 
Rule 15@) motion to amend the pleadings to conform to the evidence and the amended 
complaint filed pursuant to that order should be amended by striking certain specific 
focus of subsections of the negligence per se claim as it applied toward any specific 
defendant. 
Regarding RuIe 59(a)(4) Motion Alleging Newly Discovered Evidence 
Finally, the Court stayed linther proceedings under Rule 62@) to allow additional 
discovery to occur with regard to the defendants' motions made under I.R.C.P. 59(a)(4), 
which were based on newly discovered evidence. That motion was based on the fact that 
Seneca had announced immediately afker trial, on June 2, 2004, that it would close the 
Dayton, Washington processing plant because its primary buyer, General Mills, would no 
longer purchase its asparagus from Seneca. General Mills would not disclose from where 
it intended to buy its asparagus, citing "competitive reasons." Both defendants argued 
that this newly discovered evidence would have a significant impact on the plaintiffs' 
future damages and would have likely changed the outcome of the trial since after 2005, 
the market for asparagus would be drastically different. 
Initially, all of the information that Sirnplot had to base this motion on was 
gathered from several articles published in various Washington newspapers that were 
published in the days following Seneca's announcement. Defendant Simplot did not 
become aware of this newly discovered evidence until June 7, 2004. The Court granted 
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specifically, to conduct depositions of corporate officers at General Mills. The Court set 
a new hearing on this issue for October 22,2004.' Before the October 22"d hearing, both 
the plaintiffs and the defendants submitted several affidavits and briefs to the Court. 
Attached as Exhibit 3 to the Second Affidavit of David W. Cantrill in Support of 
Defendant's Motion for New Trial under LR.C.P. 59(a)(4), filed September 28, 2004, 
was a transcript of the deposition of William Schmidt, Contract Manufacturing Manager 
of General Mills. Mr. Schmidt testified that General Mills signed a Contract Packaging 
Agreement on May 19,2004 (two days before the case was submitted to the jury) to buy 
all of its processed asparagus from Sociedad Agricola Viru S.A. (hereinafter "Viru"), a 
company in Peru, and that after the 2005 crop year, General Mills would no longer 
purchase its asparagus from Seneca. See Deposition of William Schmidt, September 24, 
2004, page 26, lines 19-22. During Schmidt's deposition, General Mills provided only 
the first and last pages of the Contract Packaging Agreement to Mr. Cantrill, which were 
respectively, the cover page of the agreement and the last page, which contained the 
signatures of the corporate officers of General Mills. in fact, Genera1 Mills, through its 
legal counsel, limited the scope of the deposition strictly to the issue of its relationship 
with Seneca and the fact that it is going to purchase asparagus from Peru in the future. 
However, the details of the contract between General Mills and Viru were to remain 
confidential. See Deposition of William Schmidt, page 21. Although several questions 
regarding General Mills' plans to buy asparagus in Washington in the future were asked 
I The plaintiffs had filed a motion for costs and attorney fees, which was also stayed 
pending the outcome ofthis motion. 
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by Mr. Cantrill, legal counsel for General Mills directed that Mr. Schmidt not answer 
them. See pages 27-28. 
The plaintiffs dispute the defendants' contention that the evidence qualifies as 
"newly discovered" because, as discussed below, the decision to close the Dayton plant 
did not occur until after the trial ended. Furthermore, they argue that this evidence could 
have been discovered before the trial by the exercise of due diligence and that, in the 
interests of public policy, there are no extraordinary circumstances that warrant the 
granting of a new trial by reason of fraud at trial or unfairness to any party in this action, 
which would weigh in favor of a new trial over the finality of the jury verdict. The 
plaintiffs submitted the Affidavit of Kraig H. Kayser, filed on October 18, 2004, in 
support of their opposition to the motion for new trial. Mr. Kayser is the President and 
CEO of Seneca Foods Corporation. He testified that Mr. Schmidt informed him on 
Monday, May 24, 2004 that General Mills would no longer purchase asparagus from 
Seneca after the 2005 crop year. He also testified that General Mills currently purchases 
"approximately 90+%" of the asparagus processed and canned at the Dayton plant. That 
same day, he made the decision to close Seneca's Dayton plant. Seneca announced its 
decision to its workers on June 2,2004. 
The plaintiffs further contend that this newly discovered evidence would not 
change the outcome if a new trial were granted because several alternative markets for 
the plaintiffs' asparagus exist. Three affidavits were submitted in support of this 
argument. In the Affidavit of Marilou Shea, President of Shea Gourmet, Inc., she 
testified that her company would have offered Plaintiffs a contract to buy their asparagus 
for S.70 a pound beginning in the crop year 2005 and "would fully anticipate continuing 
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to contract for that asparagus for the reasonable foreseeable future as the market for the 
pickIed asparagus processed by this company is very strong at this time and is anticipated 
to remain so." See Affidavit of Marilou Shea, filed October 18,2004. 
In the Affidavit of Plaintiff Boyd Gray, he cited several options for marketing the 
asparagus grown here in Idaho following the 2005 crop year. Of these options, he 
testified that he would most likely go with Shea Gourmet because he currently has a 
management position with that company and has a "good association with the owners." 
He further testified that "[elach of the above referenced market alternatives would result 
in an increase in income to Greg Obendorf and myself over the contract price which was 
and is being paid by Seneca for the same asparagus crop." Finally, in the Affidavit of 
Dr. David J. Walker, Agricultural Economist, Dr. Walker testified that based on the 
evidence presented to him, that his opinion regarding the amount of future damages 
suffered by the plaintiffs would be increased from the opinions he gave at trial. 
Therefore, the plaintiffs argue that the newly discovered evidence would probably not 
change the result, but would in fact lead to a greater amount of damages being awarded if 
a new trial is granted. 
During the oral argument on this motion on October 22, 2004, counsel for 
Simplot conceded to the Court that this motion for new trial under Rule 59(a)(4) was 
likely limited strictly to the issue of damages and that Defendant was no longer arguing 
for a new trial under Rule 59(a)(4) on the issue of liability. The Court reserved judgment 
on the motion. As discussed below, the Court finds that a new trial on the issue of future 
economic loss is warranted. 
ANALYSIS 
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1. Standard for New Trial 
Idaho Rule of Civil Procedure 59(a)(4) states that a new trial may be granted to all 
or any of the parties and on all or part of the issues based on "[nlewly discovered 
evidence, material for the party making the application, which the party could not, with 
reasonable diligence, have discovered and produced at trial." I.R.C.P. 59(a)(4). An order 
granting or denying a new trial is within the sound discretion of the trial court and such 
orders will not be overturned absent an abuse of discretion. Quick v. Crane, 11 1 Idaho 
759, 727 P.2d 1 187 (1986); Mann v. Safeway Stores, Inc., 95 Idaho 732, 518 P.2d 1 194 
(1974). The Idaho Supreme Court in Hanf v. Syringa Realty, Inc. summed up the five 
elements necessary for a court to grant a new trial. 120 Idaho 364, 816 P.2d 320 (1991) 
(citing Livestock Credit Corp. v. Corbett, 53 Idaho 190, 198, 22 P.2d 874, 877 (1933)). 
In order to grant a new trial based on the ground of newly discovered evidence, it must 
appear that the evidence (1) will probably change the result if a new trial is granted; (2) 
has been discovered since the trial; (3) could not have been discovered before the trial by 
the exercise of due diligence; (4) is material to the issues; and (5) is not merely 
cumulative or impeaching. Id. at 368. Id. at 324. A determination of the issues to be 
retried after the granting of a new trial is also a discretionary issue for the trial court. 
Smith v. Great Basin Grain Co., 98 Idaho 266,561 P.2d 1299 (1977). 
2. The Evidence Qualifies as Newly Discovered Evidence 
Before the Court can reach the issue of whether to grant the motion for new trial, 
it must first determine whether the evidence at issue meets the definition of 'newly 
discovered.' In order to warrant the granting of a new trial based on newly discovered 
evidence, "it is essential . . . that such evidence has been discovered since the trial and that 
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it could not have been discovered before or during the progress of the trial by the exercise 
of due diligence." Fredricksen v. Luthy, 72 Idaho 164, 168, 238 P.2d 430, 432 (1951). 
See also Livestock Credit Corp. v. Corbett, 53 Idaho 190, 198,22 P.2d 874, 877 (1933). 
Here, the plaintiffs assert that the defendants are attempting to introduce evidence of 
market changes for asparagus that occurred after the conclusion of trial. Specifically, 
they claim that the evidence filed in support of the motion for new trial shows that Seneca 
was not told of General Mills' decision to discontinue its contract until after trial on 
Monday, May 24, 2004. Plaintiffs state that Seneca's subsequent decision to close the 
Dayton plant, which "is the pivotal moment for the consideration of the market for 
Plaintiffs' crops," was also not made until after trial, and therefore, does not qualifl as 
"newly discovered evidence." On the other hand, the defendants argue that on 
Wednesday, May 19, 2004 the contract between General Mills and Vim was effective. 
Because of this contract, as of May 19,2004, General Mills made the decision that it was 
no longer acquiring asparagus out of Seneca's Dayton facility after the 2005 season 
despite the fact that it was not communicated to Seneca until after trial. 
There are two significant events in question: General Mills' decision to no longer 
contract with Seneca and Seneca's decision to close the Dayton plant. General Mills' 
decision to no Ionger contract with Seneca triggered an inevitable chain of events, 
specifically, Seneca's immediate decision to close the Dayton plant. Kraig Kayser, the 
President and CEO of Seneca Foods, testified via affidavit that he made the decision to 
close the Dayton plant the same day as he was notified by General Mills of its decision, 
and he informed Paul Palmby, an executive in Seneca's vegetable division, in an email on 
May 24" that the Dayton plant would close after 2005. This would seem to be the 
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obvious business reaction as General Mills buys in excess of 90 percent of the asparagus 
processed and canned at the Dayton plant. Even though Plaintiffs are correct in their 
assertion that the decision to close the plant came after trial (more specifically, the 
Monday following the Friday jury verdicts), the decision by General Mills came before 
the end of trial, and therefore, qualifies as "newly discovered" evidence under Rule 
59(a)(4). 
Although there was testimony at trial presented by agents of Seneca that there 
were rumors that General Mills was looking to fill its asparagus needs elsewhere, the new 
evidence that General Mills was no longer contracting with Seneca was discovered by 
Defendant Simplot's counsel after trial on June 7, 2004. Thus, the requirement that the 
evidence be discovered since trial is satisfied. 
"Newly discovered evidence" does not include evidence that was in existence 
before trial that could have been discovered in the exercise of due diligence. See I.R.C.P. 
59(a)(4); Livestock Credit Corp. v. Corbett, supra. The Court is not persuaded by the 
plaintiffs' argument that the defendants did not exercise reasonable due diligence. 
Defendants direct the Court to the fact that General Mills did not release any information 
about the contract with Vim even after the announcement was made to Seneca's Dayton 
plant workers that the plant would close. When the information that General Mills was 
no longer contracting with Seneca was released to the public, General Mills refused to 
reveal where it would buy its asparagus in the future, citing "competitive reasons."' In 
fact, General Mills would not allow the deposition of Mr. Schmidt until counsel for the 
defendants signed a protective order. The Court further notes that during the deposition 
2 See the first Affidavit of David W. Cantrill, Exhibit 1. 
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of Mr. Schmidt, corporate counsel for General Mills objected to several questions put 
forth by Mr. Cantrill on the grounds of privileged information and the fact that General 
Mills only released the first and last page of its contract with Viru, redacting the "meat" 
of the contract. The only information that Mr. Schmidt was allowed to discuss was the 
fact that General Mills made the decision to discontinue purchasing asparagus from 
Seneca and to purchase from Viru, and the dates of those decisions. The specifics of the 
new contract were not disclosed. It is clear that reasonable due diligence would not have 
resulted in any evidence at trial that General Mills was going to make such a decision 
until General Mills determined to communicate its decision to Seneca. 
3. The Defendants Have Demonstrated That the New Evidence Would 
Probably Change the Result If A New Trial Is Granted 
The "newly discovered evidence" that Seneca will be closing its Dayton, 
Washington processing plant after the 2005 crop year would significantly affect the 
outcome of a new trial. During trial, there was some discussion of alternative markets by 
the plaintiffs. Specifically, Boyd Gray was asked by counsel for Simplot what he would 
have done if Seneca would not have taken his Idaho crops. He replied that he would have 
sold the asparagus either as fresh or in the pickled markets. Also, while being questioned 
by Plaintiffs' counsel, Brad Dodson of Seneca testified that the market for fresh 
asparagus was good because supply was not meeting demand. However, there was also 
testimony from Greg Obendorf, submitted through cross examination by use of his 
deposition, in which he stated that he would not utilize the fresh pack market alternative. 
Furthermore, the plaintiffs' expert witness, Dr. Walker, testified at trial that he 
based his estimates of the plaintiffs' future losses not only on a sixteen-year asparagus 
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crop life, but also on the continued existence of the processed asparagus market in 
Dayton. He gave his estimates of the highest and lowest amount of the plaintiffs' future 
losses considering, in part, the possibility of planting alternative crops to mitigate the 
losses. As stated above, the jury's verdict was exactly halfway between these estimates. 
However, the majority of the testimony on altemative markets for the plaintiffs' 
asparagus crops has come since the end of trial. As discussed above, the plaintiffs have 
presented responding affidavits that support their contention that altemative markets for 
their asparagus crops exist. Plaintiffs now contend that these markets would be 
comparable to or even better than the market that would have been provided by the 
contract with Seneca. For instance, Plaintiffs contend that there are at least eight 
altemative markets available to the plaintiffs to sell their asparagus, such as: selling the 
entire crop of asparagus for fresh pack3 at $0.60 per pound to Baker Produce, Inc. 
delivered at Kennewick, Washington; selling the asparagus crop to Shea Gourmet at 
$0.70 per pound to be pickled; selling the entire crop to Costco fresh, which Boyd Gray's 
brother has done in the past, at $0.60 per pound; and selling the entire crop to American 
Fine Foods for processed pickled asparagus for $0.70 per pound. See Affidavit of Boyd 
Gray, pages 3-5. Gray W e r  asserts that all of the alternative markets listed would 
involve similar transportation of the crops as delivery to Seneca and more significantly, 
would result in an increase in income to the plaintiffs over the contract price that would 
have been paid by Seneca. Id. 
However, as counsel for Terra Hug noted, the alternative markets contained in the 
affidavits submitted by the plaintiffs do not reflect the impact of all of the Washington 
3 Fresh pack requires the asparagus to be harvested with longer spears than asparagus cut for 
processing, and thus, yields approximately 800 to 1,200 pounds per acre more than processed asparagus. 
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as a result of the Dayton plant closure, and what effect this would have on the market 
price. After the Dayton plant closes in 2005, eleven of the sixteen years of the plaintiffs' 
estimated asparagus crop life would remain. Evidence of the impact on the market is 
necessary to ensure an accurate calculation of the plaintiffs' future loss estimates for the 
next eleven years, as well as evidence of the plaintiffs' alternative markets. Accordingly, 
the defendants have met their burden of showing that the new evidence would probably 
change the result if a new trial on the issue of damages were granted. 
4. The New Evidence Is Material to the Issue of Damages, Specifically, 
Future Economic Loss 
For the above-stated reasons, the Court also finds that the newly discovered 
evidence is material to the issue of damages. Clearly, a large portion of the plaintiffs' 
case regarding proof of future damages was based on the assumption that Seneca's 
Dayton processing plant would continue to operate for the next eleven years of the 
asparagus crop if it had not been damaged by the defendants. The plaintiffs' own expert, 
Dr. Walker, based his opinions on future damages in part on the continuation of the 
existing market. The jury evidently found Dr. Walker's testimony compelling and 
awarded the plaintiffs damages in an amount halfway between Dr. Walker's best and 
worst-case scenarios. The fact that the Dayton plant will be out of the damages equation 
after 2005 is relevant to the asparagus market and thus, would affect the approach on how 
future damages would be calculated. 
5. The New Evidence Is Not Merely Cumulative or Impeaching 
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Here, Plaintiffs argue that the defendants have not adequately demonstrated that 
the newly discovered evidence is not merely cumulative or impeaching, because 
Defendant Simplot's Supplemental Memorandum only offers conclusory statements that 
"fail to introduce any new matters that the Defendant Simplot has not already argued and 
explored at trial." See Plaintiffs' Memorandum in Response and Opposition to Simplot's 
Supplemental Memorandum in Support of Motion for New Trial Under Rule 59(a)(4), 
page 23. Plaintiffs refer to the opening statements by Mr. Cantrill, where he discussed 
the decreasing asparagus market in the United States and how the Del Monte 
Corporation's production was being moved to Peru. Mr. Cantrill also stated that in a few 
years, no more asparagus would be grown in Washington. 
The Court disagrees that the new information is merely cumulative or 
impeaching. Opening statements to a jury by counsel are not considered evidence. 
Although Mr. Cantrill referred to the developing asparagus market in Peru, there was no 
evidence presented through trial testimony that General Mills was going to contract with 
a Peruvian company. In fact, the only reference made to General Mills' future with 
Seneca was made during the testimony of Phil Clouse who acknowledged that rumors 
were circulating, but that Seneca would continue to function with the optimism that the 
Dayton plant would continue to operate. 
Plaintiffs also contend that the new evidence is being used to impeach the 
testimony of Dr. Walker, which is also precluded by the rules of evidence. However, the 
decision by General Mills to transfer its future purchases of asparagus to Peru was not 
merely an impeachment of Dr. Walker's testimony, but rather would have been a 
significant factor for Dr. Walker to consider in his own testimony with regard to future 
MEMORANDUM DECISION AND ORDER REGARDING DEFENDANTS' 
MOTIONS FOR NEW TRIAL, GRANTING NEW TRIAL ON ISSUE OF DAMAGES 
16 
markets. More significantly, the new evidence would be a major factor for the jury to 
consider with regard to the future asparagus market, as that market could be determined 
by the jury from the evidence presented in the case. 
CONCLUSION 
Based on the foregoing reasons, the Court finds that a new trial is warranted. The 
interests of justice would not be served by allowing the current award of damages to 
remain in light of the newly discovered evidence. The new trial will be limited to the 
issue of the plaintiffs' future economic loss. Specifically, the focus should be limited to 
what markets are available for the plaintiffs' asparagus after the 2005 crop year and what 
the difference in volume of production will be if the asparagus is harvested differently 
than it was for the processed asparagus. 
ORDER 
THEREFORE, IT IS HEREBY ORDERED that the defendants' motion for new 
trial under I.R.C.P. 59(a)(4) is GRANTED. 
MEMORANDUM DECISION AND ORDER REGARDING DEFENDANTS' 
MOTIONS FORNEW TRIAL, GRANTING NEW TRIAL ON ISSUE OF DAMAGES 
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CERTIFICATION OF SERVICE 
I HEREBY CERTIFY that a true and con ct copy of the foregoing document was 
forwarded to the following persons on the day of 
William F. Gigray I11 
Attorney at Law 
5700 E. Franklin Rd., Suite 200 
Nampa, Idaho 83687 
P. Mark Thompson 
Attorney at Law 
P.O. Box 27 
Boise, Idaho 83707 
David Cantrill 
Attorney at Law 
P.O. Box 359 
Boise, Idaho 83701 
James B. Lynch 
Katherine M. Lynch 
Attorney at Law 
1412 W. Idaho Street, Ste. #200 
Boise, Idaho 83702 
CERTIFICATION OF SERVICE 
~00229 
Wm. F. Gigray, III, ISB #I435 
Julie Klein Fischer, ISB #4601 
WHITE PETERSON 
5700 East Franklin Road, Suite 200 





Attorneys for Plaintiffs 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
GREG OBENDORF and BOYD GRAY, ) 
) CASE NO. CV02-2584 
Plaintiffs, 1 
) 
-VS- ) NOTICE OF CROSS APPEAL 
1 
TERRA HUG SPRAY COMPANY, INC., an ) 
Idaho corporation, and J.R. SIMPLOT ) 
COMPANY, a Nevada corporation, dba ) Fee Category: T 




TO: CLERK OF THE COURT; DEFENDANT TERRA HUG SPRAY COMPANY, INC. 
AND ITS COUNSEL OF RECORD, KATIERINE M. LYNCH, LYNCH & 
ASSOCIATES, PLLC; J.R. SIMPLOT COMPANY (dba SIMPLOT SOILBUILDERS) 
AND ITS COUNSEL OF RECORD, P. MARK THOMPSON AND DAVID W. 
CANTRILL, CANTRILL, SKINNER, SULLIVAN & KING, LLP. 
NOTICE IS HEREBY GIVEN: 
1. The Plaintiffs, Greg Obendorf and Boyd Gray (hereinafier "Cross-Appellants"), 
cross-appeal against the above-named Cross-Respondents, Terra Hug Spray Company, Inc. and 
J.R. Simplot Company (dba Simplot Soilbuilders) (collectively "Cross-Respondents") to the 
NOTICE OF CROSS APPEAL 
ORIGINAL 
Page 1 of 5 
Idaho Supreme Court from a final Order entered in the above-entitled action on December 6, 
2004, Honorable Gary M. Culet, presiding. 
2. Cross-Appellants have a right to bring this cross appeal to the Idaho Supreme 
Court, and the final Order described in Paragraph 1 above is appealable under and pursuant to 
Idaho Appellate Rules 1 l (a)(5) and 15. 
3. The issues on appeal include: 
(a) Whether the District Court erred and/or abused its discretion by granting 
Cross-Respondents a new trial on the issue of hture economic damages, as ordered in the 
December 6, 2004 Memorandum Decision and Order Regarding Defendants' Motions for New 
Trial, Granting New Trial on Issue of Damages. 
(b) In connection with Paragraph 3(a), whether the District Court erred in 
refusing to strike the June 16, 2004 Afidavit of David W. Cantrill in Support of Motion for New 
Trial, at the July 26,2004 hearing. 
(c) In connection with Paragraph 3(a), whether the District Court erred in 
authorizing post trial discovery in its August 10, 2003 Order Granting Defndant Simplot's 
Motion for Leave to Take Depositions Pending Appeal. 
4. (a) Is additional Reporter's Transcript requested? Yes. 
(b) The Cross-Appellant requests the preparation of the following portions of 
the Reporter's Transcript in addition to those already designated by Cross-Respondents in the 
initial Notices of Appeal: 
The entire reporter's standard transcript as defined by Rule 25(a), I.A.R. 
only to the extent it is not already being prepared pursuant to Appeal No. 
31 195. 
Transcript of Opening and Closing Statements of counsel. 
NOTICE OF CROSS APPEAL Page 2 of 5 
0 Transcript of the hearing on October 25,2004 on the Cross-Respondent's 
Motion for New Trial. 
5. The Cross-Appellant requests the following documents to be included in the 
Clerk's Record in addition to those automatically included under Rule 28, I.A.R., and those 
designated by the Cross-Respondents in the initial Notices of Appeal: 
(a) Motion to Strike ASJidavit of David K Cantrill in Support of Defendant's 
Motion for New Trial Under Z.R.C.P. 59(a)(4) and accompanying Memorandum filed on July 19, 
2004. 
(b) Plaintiffs Memorandum in Response to Post-Trial Motions of Defendant 
Simplot and Defendant Terra Hug Spray Company, Znc. filed on July 19,2004. 
(c) Afidavit of William F. Gigray, ZZZfiled August 6,2004. 
(d) Statement in Opposition to Defendant Simplot 's Motion for Leave to Take 
Deposition(s) Pending Appeal filed by Cross-Appellants on August 6,2004. 
(e) Memorandum and Statement of Counsel in Support of Statement of 
Opposition in Response to Defendant Simplot's Motion for Leave to Take Deposition(s) Pending 
Appeal filed by Cross-Appellants on August 6,2004. 
(f) Partial Order on Post-Trial Motions, dated August 24,2004. 
(g) Second Afldavit of David K Cantrill in Support of Defendant's Motion 
for New Trial Under 1R.C.P. 59(a)(4) filed September 28,2004. 
(h) Simplot's Supplemental Memorandum in Support of Motion for New Trial 
Under Z.R.C.P. 59(a)(4) filed September 29,2004. 
( i )  Plaintzffs' Memorandum in Response and Opposition to Simplot's 
Supplemental Memorandum in Support of Motion for New Trial Under Rule Z.R.C.P. 59(a)(4) 
filed October 18,2004. 
NOTICE OF CROSS APPEAL Page 3 of 5 
(j) Affidavit of Boyd Gray filed October 18,2004. 
(k) Affidavit of Kraig H. Kayser filed October 18,2004. 
(1) Affidavit of Marilou Shea filed October 18,2004. 
(m) Afldavit of David J. Walker filed October 18,2004. 
(n) Memorandum Decision and Order Regarding Defendant's Motions for 
New Trial, Granting New Trial on Issue of Damages filed December 6,2004. 
(0) All documents filed with the Court applicable to the jury trial and all 
documents filed after the jury trial, including all Objections, Affidavits, Motions, and 
Memoranda, and exhibits attached thereto not referenced above and/or not already requested by 
Cross-Respondents. 
(p) All Exhibits admitted into evidence during any hearings referred to in 
Paragraph 4(b)(l) above. 
6. I certify: 
(a) That a copy of this Notice of Cross Appeal and any request for additional 
transcript has been served on the reporter. 
(b) That the Clerk of the District Court has been paid the estimated sum of 
$100.00 for preparation of the Reporter's additional transcript and the Clerk's additional record. 
The balance will be paid upon notice of the full amount due and owing. 
(c) Service has been made upon all parties to be served pursuant to Rule 20. 
DATED this 7 day of December, 2004. 
WHITE PETERSON 
By: 
JJ& Klein FWr, , fo r  the Firm 
4ttomeys for jbidiffs 
NOTICE OF CROSS APPEAL 
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CERTIFICATE OF SERVICE 
I, the undersigned, do hereby certify that a true and correct copy of the foregoing 











P. Mark Thompson 
Attorney at Law 
999 Main St., Ste. #I300 
P.O. Box 27 
Boise, ID 83707 
David Cantrill 
Steven Meade 
CANTRILL, SKINNER, SULLIVAN & KING, LLP 
1423 Tyrell Lane 
P.O. Box 359 
Boise, ID 83701 
U.S. Mail James B. Lynch 
Overnight Mail Katherine M. Lynch 
Hand Delivery LYNCH & ASSOCIATES, PLLC 
Facsimile 1412 W. Idaho Street, Ste. #200 
No. 331-0088 Boise, ID 83702 
L/ U.S. Mail Yvonne Hyde Gier 
Overnight Mail Court Reporter 
Hand Delivery Canyon County Courthouse 
Facsimile 11 15 Albany Street 
No. 454-7442 Caldwell, ID 83605 
DATED this a day of December, 2004. 
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In the Supreme Court of the State of Idaho 
- 
GREG OBENDORF and BOYD GRAY, 
) JAN 2 8 2005 
Plaintiffs-Respondents, 
1 CANYON COUNTY CLERK 
v. ) 
TERRA HUG SPRAY COMPANY, INC., an ) 
Idaho corporation, ) ORDER REINSTATING 
APPEAL 
Defendant, 
NO. 31 195131217 
and 1 Ref. No. 05s-10 
J. R. SIMPLOT COMPANY, a Nevada 
corporation, dba SIMPLOT SOILBUILDERS, ) 
Defendant-Appellant. 1 
GREG OBENDORF and B O ~ )  GRAY, ) 
Plaintiffs-Respondents, 1 
v. 1 
TERRA HUG SPRAY COMPANY, INC., an ) 
Idaho corporation, 1 
Defendant-Appellant, 
and 
J. R. SIMPLOT COMPANY, a Nevada ) 
corporation, dba SIMPLOT SOIL BUILDERS, ) 
Defendants. ) 
An ORDER CONDITIONALLY DISMISSING APPEAL was entered December 14, 
2004 for the reason it appeared the Notices of Appeal were not &om a final, appealable Order or 
Judgment. Appellants were given twenty-one (21) days file a response showing good cause, if 




i (: r 
CONDITIONALLY DISMISSING APPEAL was filed by Appellant, J.R. Simplot Company on 
December 20,2004. The Court being filly advised; therefore, good cause appearing, 
IT IS HEREBY ORDERED that the ORDER CONDITIONALLY DISMISSING 
APPEAL be, and hereby is, WITHDRAW and this appeal shall be reinstated upon the filing of 
an Amended Notice of Appeal within fourteen (14) days fkom the date of this Order and an 
Amended Notice of Cross Appeal shall be filed within fourteen (14) days thereafter. 
DATED this & day of January 2005. 
By Order of the Supreme Court 
%htM ,'&.&I 
stepXen @. Kenyon,  leu 
cc: Counsel of Record 
District Court Clerk 
00023G ,,, 
I 
a z - P. Mark Thompson 
IISB#1945 - 
Attorney at Law 
999 Main Street, Ste. 1300 
P.O. Box27 
Boise, Idaho 83707-0027 
Telephone: (208) 389-73 16 
David W. Cantrill, ISB #I291 
Robert D. Lewis, ISB #2713 
CANTRILL, SKINNER, SULLIVAN & KING LLP 
1423 Tyrell Lane 
P. 0. Box 359 
Boise, Idaho 83701 
Telephone: (208) 344-8035 
Facsimile: (208) 345-72 12 
Attorneys for DefendantfAppellant J.R. Simplot Company, dba 
Simplot Soilbuilders 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
GREG OBENDORF and BOYD GRAY, ) 
) Case No. CV 02-2584 
NOTICE OF APPEAL 
VS. ) -AMENDED- 
) 
TERRA HUG SPRAY COMPANY, INC., 
an Idaho corporation, 
Defendant 
and 
J.R. SIMPLOT COMPANY, a Nevada 
corporation, dba SIMPLOT 
SOILBUILDERS, 
NOTICE OF APPEAL - AMENDED - 1 
TO: THE ABOVE NAMED RESPONDENTS, GREG OBENDORF AND BOYD GRAY, 
AND THEIR ATTORNEYS OF RECORD, WILLIAM F. GRIGAY, 111, AND JAMES B. LYNCH, 
AND THE CLERK OF THE ABOVE ENTITLED COURT: 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named Appellant, J. R. Simplot Company, appeals against the above 
named Respondents to the Idaho Supreme Court from the Partial Order on Post-Trial Motions 
entered in the above entitled action on the 24" day of August, 2004, Honorable Judge Gregory M. 
Culet presiding. 
2. That the party has a right to appeal to the Idaho Supreme Court, and the judgments 
or orders described in paragraph I above are appealable orders under and pursuant to Rule 1 1(a)(5) 
and 1 l(a)(6), I.A.R. 
3. Did the Court err in denying the Motion for New Trial? 
Did the Court err in denying the Motion for Judgment Not Withstanding the Verdict? 
Did the Court err in not granting the Motion for Remittitur? 
4. Has an order been entered sealing all or any portion of the record? If so, what 
portion? Not applicable. 
5. (a) Is a reporter's transcript requested? Yes. 
(b) The Appellant requests the preparation of the following portions of the reporter's 
transcript: The entire reporter's standard transcript as defined in Rule 25(a), I.A.R. 
In addition, Appellant requests all transcripts relative to conferences on requested jury 
instructions, the objections of the parties to the instructions, and the Court's rulings thereon. 
NOTICE OF APPEAL - AMENDED - 2 
In addition, Appellant requests a transcript of the hearing on May 20,2004 on the Motion 
for Directed Verdict. 
In addition, Appellant requests a transcript ofthe hearing on July 26,2004 on the Post-Trial 
Motions. 
In addition, Appellant requests a transcript of the hearing on August 10,2004 on Simplot's 
Motion for Leave to Take Depositions Pending Appeal. 
6. The Appellant requests the following documents to be included in the clerk's record 
in addition to those automatically included under Rule 28, I.A.R.: 
Requested Jury Instructions and written Jury Instructions given by the Court, 
including all Special Verdict Forms. 
Defendant Simplot's Motion for Judgment Notwithstanding the Verdict, and 
In the Alternative, Motion for New Trial, and In the Alternative Motion For 
Remittitur dated June 16,2004. 
The Memorandum in Support of Defendant Simplot's Motion for Judgment 
Notwithstanding the Verdict dated June 16,2004. 
Affidavit of David W. Cantrill In Support of Motion for New Trial dated 
June 16,2004. 
Simplot's Objection to ProposedNunc Pro Tunc Order on Plaintiffs' Motion 
to Amend Pleadings dated July 2,2004. 
J.R. Simplot Company's Opposition to Plaintiffs' Motion to Strike Afidavit 
of David W. Cantrill dated July 20,2004. 
Notice of Additional Issue filed by the Court on July 22,2004. 
Notice of Deposition Duces Tecum of General Mills Operations, Inc., dated 
August 2,2004. 
Defendant Simplot's Motion for Leave to Take Depositions Pending Appeal 
NOTICE OF APPEAL - AMENDED - 3 
dated August 3,2004. 
Order Granting Defendant Simplot's Motion for Leave to Take Depositions 
Pending Appeal dated August 10,2004. 
The First Amended Notice of Deposition Duces Tecum of General Mills 
Operations, Inc., dated August 25,2004. 
7. I certify: 
(a) That a copy of this Notice of Appeal has been served on the reporter. 
(b)(l) El That the clerk of the District Court or administrative agency has been paid 
the estimated fee for preparation of the reporter's transcript. 
(2) 0 That the Appellant is exempt from paying the estimated transcript fee because 
(c)(l) €4 That the estimated fee for preparation of the clerk's or agency's record will 
be paid upon receipt of that estimate from the clerk. 
(2) That the Appellant is exempt from paying the estimated fee for the preparation 
of the record because 
(d)(l) €4 That the appellate filing fee has been paid. 
(2) That appellant is exempt from paying the appellate filing fee because 
(e) That service has been made upon all parties required to be served pursuant to Rule 
20. 
NOTICE OF APPEAL - AMENDED - 4 
DATED This 3 l st day of January, 2005. 
CANTRILL, SKINNER, SULLIVAN & KING LLP 
C A 
By: 
Robert D. Lewis. Of the Firm 
Attorneys for ~efendant J.R. Simplot Company, dba 
Simplot Soilbuilders 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 31st day of January, 2005, I served a true and correct copy of the 
above and foregoing instrument, by method indicated below, upon: 
Wm. F. Gigray, I11 
T. Guy Hallam, Jr. 
White Peterson 
5700 E. Franklin Rd., Ste. 200 
Nampa, ID 83687-8402 
[I Facsimile 
[ ] Hand Delivery 
[XI U.S. Mail 
James B. Lynch [ I  Facsimile 
Katherine M. Lynch [ ] Hand Delivery 
Lynch & Associates, PLLC [)(1 U.S. Mail 
1412 W. Idaho Street, Suite 200 
P.O. Box 739 
Boise, ID 83701 
P. Mark Thompson 
Attorney at Law 
P.O. Box 27 
Boise, ID 83707-0027 
[ ] Facsimile 
[ 1 Hand Delivery 
[XI U.S. Mail 
Yvonne Hyde Gier [I Facsimile 
Court Reporter for Honorable Judge Culet [ 1 Hand Delivery 
11 15 Albany St. [XI U.S. Mail 
Caldwell, ID 83605 
Robert D. Lewis 
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James B. Lynch ISBN # 836 
Katherine M. Lynch ISBN # 5259 
LYNCH & ASSOCIATES, PLLC 
1412 West ldaho Street, Suite 200 
Post Office Box 739 
Boise, ldaho 83701 
Telephone (208) 331-5088 
Facsimile (208) 331-0088 
Attorneys for Defendant Terra Hug Spray Company, Inc. 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT, OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
) 
GREG OBENFORF AND BOYD GRAY, ) Case No.: CV02-2584 
) 
Plaintiffs, ) NOTICE OF APPEAL 
) AMENDED- 
vs. 1 
TERRA HUG SPRAY COMPANY, INC. ) 
an ldaho cor~oration. and J. R. SIMPLOT 
COMPANY, a ~evada  Corporation, dba 




TO: Greg Obendorf and Boyd Gray, above named Respondents, and your attorney of 
record William F. Gigray, Ill, and David W. Cantrill, and the Clerk of the Above 
Entitled Court: 
NOTICE IS HEREBY GIVEN THAT: 
I. The above named Appellant, Terra Hug Spray Company, Inc., appeals 
against the above-named Respondents to the ldaho Supreme Court from the Partial 
Order on Post-Trial Motions entered in the above-entitled action on the 24'h day of 
August, 2004, Honorable Judge Gregory M. Culet presiding. 
NOTICE OF APPEAL- AMENDED -Page I 
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2. That the party has a right to appeal to the Idaho Supreme Court, and the 
judgments or orders described in paragraph 1 above are appealable orders under and 
pursuant to Rule 11 (a)(5) AND 11 (a)(6) I.A.R. 
3. A preliminary statement of the issues on appeal which the Appellant hereby 
asserts in this appeal are: 
Did the Court err in denying the Motion for New Trial? 
Did the Court err in denying the Motion for Judgment Not Withstanding the 
Verdict? 
Did the Court err in not granting the Motion for Remittitur? 
Did the Court err in the giving of certain jury instructions? 
4. Has an order has been entered sealing all or any portion of the record? If so, 
what portion. No. 
5. The Appellant joins in the request for the preparation of the entire reporter's 
transcript, as defined in Rule 25(a), I.A.R., as well as the following additional portions 
thereof, as previously requested by Appellant J.R. Simplot Company in its own 
Amended Notice of Appeal: 
In addition, Appellant requests all transcripts relative to conferences on 
requested jury instructions, the objections of the parties to the instructions, and the 
Court's rulings thereon. 
In addition, Appellant requests a transcript of the hearing on May 20, 2004, on 
the Motion for Directed Verdict. 
In addition, Appellant requests a transcript of the hearing on July 26, 2004, on 
the Post-Trial Motions. 
NOTICE OF APPEAL- AMENDED - Page 2 
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In addition, Appellant requests a transcript of the hearing on August 10, 2004 on 
Simplot's Motion for Leave to Take Depositions Pending Appeal. 
6. The Appellant requests that the entire court file and the following documents be 
included in the clerk's record, including those automatically included under Rule 28, 
I.A.R., and: 
a. The Requested Jury lnstructions and written Jury Instructions given by the 
Court, including all Special Verdict Forms. 
b. Defendant J.R. Simplot's Motion of Judgment Notwithstanding the Verdict, 
and In the Alternative, Motion for New Trial andlor Remittitur dated June 
16, 2004. 
c. The Memorandum in Support of Defendant's Motion for Judgment 
Notwithstanding the Verdict dated June 16, 2004. 
d. Affidavit of David W. Cantrill In Support of Motion for New Trial dated 
June 16,2004. 
e. Defendant Terra Hug Spray Company, Inc.'s Motion of Judgment 
Notwithstanding the Verdict, and In the Alternative, Motion for New Trial 
andlor Remittitur dated June 21, 2004. 
f. The Memorandum in Support of Defendant's Motion for Judgment 
Notwithstanding the Verdict dated June 21, 2004. 
g. Simplot's Objection to Proposed Nunc Pro Tunc Order on Plaintiffs' 
Motion to Amend Pleadings dated July 2, 2004. 
h. J.R. Simplot Company's Opposition to Plaintiffs Motion to Strike affidavit 
of David W. Cantrill dated July 20, 2004. 
I. Notice of Additional Issue filed by the Court on July 22, 2004. 
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1. Notice of Deposition Duces Tecum of General Mills Operations, Inc., 
dated August 2, 2004. 
k. Defendant Simplot's Motion for Leave to Take Depositions Pending 
Appeal dated August 3, 2004. 
1. Order Granting Simplot's Motion for Leave to Take Depositions Pending 
Appeal dated August 10,2004. 
m. The First Amended Notice of Deposition Duces Tecurn of General Mills 
Operations, Inc., dated August 25, 2004. 
7. I certify: 
a. That a copy of this Notice Of Appeal has been served on the reporter. 
b. That the estimated fee for preparation of the reporter's transcript has 
previously been paid by Appellant J.R. Simplot Company and Co- 
Appellants have agreed to share the expense thereof. In addition, 
Appellant will pay to the clerk of District Court upon confirmation from the 
court reporter the cost of any additional costs. 
c. That the estimated fee for preparation of the clerk's record will be paid 
upon receipt of that estimate from the Clerk. 
d. That the appellate filing fee has been paid. 
e. That service has been made upon all parties required to be served 
pursuant to Rule 20. 
DATED this &day of February, 2005. 
Attorneys for defendant 6 r r a  Hug 
Spray Company, Inc. 
NOTICE OF APPEAL- AMENDED - Page 4 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this b a y  of February, 2005. I 
served a true and correct copy of the foregoing NOTICE OF APPEAL -AMENDED by 
the method and to the addresses indicated below: 
William F. Gigray, Ill (X)  U.S. Mail, Postage Prepaid 
WHITE PETERSON ( ) Priority Mail 
5700 E. Franklin Rd. Suite 200 ( ) Hand Delivery 
Nampa, Idaho 83687-8402 w) Facsimile 
(208) 466-4405 
Tony Cantrill (X) U.S. Mail, Postage Prepaid 
CANTRILL, SKINNER, SULLIVAN ( ) Priority Mail 
& KING LLP ( ) Hand Delivery 
1423 Tyrell Lane O<) Facsimile 
P.O. BOX 359 (208) 345-7212 
Boise, ldaho 83701 
NOTICE OF APPEAL- AMENDED - Page 5 
000247 
Wm. F. Gigray, 111, ISB #I435 
Julie Klein Fischer, ISB #4601 
WHITE PETERSON 
5700 East Franklin Road, Suite 200 





Attorneys for Plaintiffs, Cross-Appellants 
IN THE DISTRICT COURT OF THE THlRD JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 
GREG OBENDORF and BOYD GRAY, ) 




) AMENDED NOTICE OF CROSS 
TERRA HUG SPRAY COMPANY, MC., an ) APPEAL 
Idaho corporation, and J.R. SIMPLOT ) 
COMPANY, a Nevada corporation, dba Fee Category: T 
SIMPLOT SOILBUILDERS, ) Filing Fee: Exempt 
1 
TO: Clerk of the Court; Defendant Terra Hug Spray Company, Inc and its counsel of record, 
~atherine M. Lynch, LYNCH & ASSOCIATES, PLLC; J.R. Simplot Company, dba 
Simplot Soilbuilders and its counsel, P. Mark Thompson and David Cantrill, 
CANTRILL, SKINNER, SULLIVAN & KING, LLP. 
NOTICE IS HEREBY GIVEN: 
1. The Plaintiffs, GREG OBENDORF and BOYD GRAY (hereinafter "Cross- 
Appellants"), file this amended cross appeal, pursuant to I.A.R. 1 8 0 ,  against the above-named 
Cross-Respondents, TERRA HUG SPRAY COMPANY, INC. and J.R. SIMPLOT COMPANY 
dba SIMPLOT SOILBUILDERS (hereinafter "Cross-Respondents") to the Idaho Supreme Court 
AMENDED NOTICE OF CROSS APPEAL Page 1 
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from a final order entered in the above-entitled action on December 6,2004, Honorable Gregory 
M. Culet presiding. 
Terra Hug Spray Company, hc .  filed a Notice ofAppeal on October 5,2004; and the J.R. 
Simplot Company filed a Notice of Appeal on September 29, 2004. The appeals were 
consolidated under Appeal No. 31 195 by Order of the Supreme Court dated October 7,2004. 
The Supreme Court of the State of Idaho entered an Order on December 12, 2004 
conditionally dismissing the appeals for the reason it appeared that the Notices of Appeal were 
not from a final, appealable Order or Judgment. On December 20, 2004, Appellant J.R Simplot 
Company filed a Response and Objection to the Conditional Order of Dismissal. Subsequently, 
on January 27,2005, the Idaho Supreme Court entered an Order Reinstating Appeal on Case No. 
31195/31217 Ref. No. 05s-10. Cross-Respondent J.R. Simplot Company filed a Notice of 
Appeal Amended on February 1,2005. Cross-Respondent Terra Hug Spray Company, Inc. filed 
a Notice of Appeal Amended on February 10, 2005. This Amended Notice of Cross-Appeal is 
filed in accordance with the Idaho Supreme Court's Order Reinstating Appeal. 
2. Cross-Appellants have a right to bring this cross appeal to the Idaho Supreme 
Court, and the judgment described in Paragraph 1 above is appealable under and pursuant to 
Idaho Appellate Rules 1 1 (a)(5) and 15. 
3. The issues on appeal include: 
(a) Whether the District Court erred and/or abused its discretion by granting 
Cross-Respondents a new trial on the issue of future economic damages, 
as ordered in the December 6, 2004 Memorandum Decision and Order 
Regarding Defendants' Motions for New Trial, Granting New Trial on 
Issue of Damages. 
AMENDED NOTICE OF CROSS APPEAL Page 2 
(b) In connection with 3(a), whether the District Court erred in refusing to 
strike the June 16, 2004 Afidavit of David W; Cantrill in Support of 
Motion for New Trial, at the July 26,2004 hearing. 
(c) In connection with 3(a), whether the District Court erred in authorizing 
post trial discovery in its August 10, 2004 Order Granting Defendant 
Simplot's Motion for Leave to Take Depositions Pending Appeal. 
4. (a) Is additional Reporter's Transcript requested? Yes. 
(b) The Cross-Appellant requests the preparation of the following portions of 
the Reporter's Transcript: 
The entire reporter's standard transcript as defined in Rule 25(a), 
I.A.R. only to the extent it is not already being prepared pursuant to 
Appeal No. 3 1 195 
Transcript of Opening and Closing Statements of counsel. 
Transcript of the hearing on July 26, 2004 on post-trial motions (also 
requested by Cross-Respondents). 
Transcript of telephonic hearing held on August 10,2004 on Appellant 
Simplot's Motion for Leave to Take Deposition Pending Appeal (also 
requested by Cross-Respondents). 
Transcript of hearing on October 25, 2004 on the Defendant 
Appellants' Motion for New Trial. 
5. The Cross-Appellant requests the following documents to be included in the 
Clerk's Record in addition to those automatically included under Rule 28, I.A.R, and those 
designated by the Appellant in the initial notices of appeal: 
(a) Defendant Simplot's Motion for Judgment Notwithstanding the Verdict, 
and in the alternative Motion for a New Trial and in the alternative 
Motion for Remittitur dated June 16,2004. 
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@) Memorandum in Support of Defendant Simplot's Motion for Judgment 
Notwithstanding the Verdict, and in the alternative Motion for a New Trial 
and in the alternative Motion for Remittitur dated June 16,2004. 
(c) Afidavit of David W. Cantrill in Support of Defendant's Motion for New 
Trial Under I. R.C.P. 59(a)(4) filed on June 16,2004. 
(d) Defendant Terra Hug Spray Company, Inc.'s Motion for Judgment 
Notwithstanding the Verdict pursuant to I.R.C.P. 50(b), and in the 
Alternative Motion for a New Trial and/or Remittitur filed June 21,2004. 
(e) Memorandum of Defendant Terra Hug Spray Company, Znc. in Support of 
its Motion for Judgment Notwithstanding the Verdict pursuant to I.R.C.P. 
SO@), and in the Alternative Motion for a New Trial and/or Remittitur 
filed June 21,2004. 
(f) Motion to Strike Afidavit of David W. Cantrill in Support of Defendant's 
Motion for New Trial Under I.R.C.P. 59(a)(4) and accompanying 
Memorandum filed on July 19,2004 
(g) Plaintiffs Memorandum in Response to Post-Trial Motions of Defendant 
Simplot and Defendant Terra Hug Spray Company, Znc. filed on July 19, 
2004. 
(h) J.R. Simplot Company's Opposition to Plaintzffs Motion to Strike 
Affiavit of David W. Cantrill filed July 20,2004. 
(i) Defendant Simplot's Motion for Leave to Take Deposition Pending 
Appeal dated August 3,2004. 
0) Afidavit of William F. Gigray, ZZZ filed August 6,2004 
AMENDED NOTICE OF CROSS APPEAL Page 4 
Statement in Opposition to Defendant Simplot's Motion for Leave to Take 
Depositions(s) Pending Appeal filed by Cross-Appellants on August 6, 
2004. 
Memorandum and Statement of Counsel in Support of Statement of 
Opposition in Response to Defendant Simplot's Motion for Leave to Take 
Depositions(s) Pending Appeal filed by Cross-Appellants on August 6, 
2004 
Order Granting Defendant Simplot's Motion for Leave to Take 
Deposition(s) Pending Appeal filed August 10,2004. 
Partial Order on Post-Trial Motions, dated August 24,2004. 
Second Afidavit of David K Cantrill in Support of Defendant 's Motion 
for New Trial Under I.RC.P. 59(a)(4) filed September 28,2004. 
Simplot's Supplemental Memorandum in Support of Motion for New Trial 
Under I.R.C.P. 59(a)(4) filed September 29,2004. 
Plaintzffs' Memorandum in Response and Opposition to Simplot's 
Supplemental Memorandum in Support of Motion for New Trial Under 
Rule 59(a)(4 filed October 18,2004. 
Afjidavit of Boyd Gray filed October 18,2004 
Afjidavit of Kraig H. Kayser filed October 18,2004 
Afjidavit of Marilou Shea filed October 18,2004 
Ajjidavit to Dr. David J. Walker filed October 18,2004 
Memorandum Decision and Order Regarding Defendant Motions for 
New Trial, Granting New Trial on Issue of Damages filed December 6, 
AMENDED NOTICE OF CROSS APPEAL Page 5 
2004. 
(w) All documents filed with the Court applicable to the jury trial and all 
documents filed aRer the jury trial, including all Objections, Affidavits, 
Motions, and Memoranda, and exhibits attached thereto not referenced 
above andlor not already requested by Cross-Respondents. 
(x) All Exhibits admitted into evidence during any of the hearings referred to 
in Paragraph 4@)(1) above. 
6. Icertify: 
(a) That a copy of this Notice of Amended Cross-Appeal and any request for 
additional transcript been served on the reporter. 
(b) That the Clerk of the District Court has been paid the estimated sum of 
$100.00 for preparation of the reporter's additional transcript and the 
clerk's additional record. The balance will be paid upon notice of the full 
amount due and owing; 
(c) Service has been made upon all parties required to be served pursuant to 
Rule 20. 
DATED this 1 I* day of February, 2005. 
WHITE PmWSON 
AMENDED NOTICE OF CROSS APPEAL Page 6 
CERTIFICATE OF SERVICE 
I, the undersigned, do hereby certify that a true and correct copy of the foregoing 
instrument was served upon the following by the method indicated: 
US Mail P. Mark Thompson 
Overnight Mail Attorney at Law 
Hand Delivery 999 Main St., Ste. #I300 
Facsimile: 389-7464 P.O. Box 27 - 















CANTRILL, SIUNNER, SULLIVAN & KING, LLP 
1423 Tyrell Lane 
P.O. Box 359 
Boise, ID 83701 
James B. Lynch 
Katherine M. Lynch 
LYNCH & ASSOCIATES, PLLC 
1412 W. Idaho Street, Ste. #200 
Boise, ID 83702 
Yvonne Hyde Gier 
Court Reporter for Judge Culet 
Canyon County Courthouse 
11 15 Albany Street 
Caldwell, ID 83605 
DATED this 11" day of February, 2005 
2: IWorkiOiObendo& Greglv. Terra Hug 18798WppealWmended Not of Cross Appeabdoc 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THX COUNTY OF CANYON 
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-vs- ) 
) CERTIFICATE OF EXHIBITS 


















I, G. NOEL HALES, Clerk of the District Court of the Third Judicial District of the 
State of Idaho, in and for the County of Canyon, do hereby certify that the following are 
the exhibits used at the Jury Trial: 
Plaintiff's Exhibits: 
1 Map of Fields 
1A Enlarged Exhibit #1 
2 Cash Farm Lease 
3 Seneca Foods Contracts 






CERTIFICATE OF EXHIBITS 
Simplot Invoice 
Simplot Delivery Ticket 
Enlarged Exhibit #7 
Simplot Invoices 
Simplot Billing Statement 
Terra Hug Spray Invoice 
Enlarged Exhibit #12 
Griffin Label for Karmex DF 
Enlarged Exhibit #13 
Dupont Label for Lorox DF 
Enlarged Exhibit #14 
Dupont Label for Sinbar 
Enlarged Exhibit #15 
Zeneca Label for Fusilade 
Enlarged Exhibit #16 
Statements/Letters 
Report of Anatek Labs 
Seneca Foods Grower Survey 
Letter from Marc Stone 
Northwest Ag. Consultants Report 











































CERTIFICATE OF EXHIBITS 
26 - 27 Northwest Ag. Consultants Report 
28 Anatek Labs Report 
30 Jar for Tests 
31A Seneca Report 
32A Seneca Report 
34 Documents from Christensen, etal. 
43 - 53 Photographs 
55 - 59 Photographs 
63 Photograph 
68 Photograph 
70 - 72 Photographs 
74 Video 
75 - 80 Photographs 
83 Def. Simplot !jth Supp. Answers 
to Plt. lSt Set of Interrogatories 
84 - 100 Report Cards 
102 Graphical Representation 
103A - 103B Illustrations 
Defendant (Terra Hug Spray) Exhibits: 
A - C  Seneca Foods Reports 







































CERTIFICATE OF EXHIBITS 
Kl - K12 Photographs Admitted Sent 
L Schematic of Sprayer Admitted Sent 
Also being sent as exhibits are the following lodged documents as requested: 
Defendant Terra Hug Spray Company, Inc.'s First Set of Proposed 
Jury Instructions, lodged 9-10-03 
Plaintiffs' Proposed Jury Instructions and Special Verdict Form, 
Lodged 5-4-04 
Defendant Simplot's Proposed Jury Instructions and Special Verdict 
Form, lodged 5-5-04 
Defendant Simplot's Proposed Amended Jury Instructions, lodged 5-18-04 
Defendant Simplot's Proposed Supplemental Jury Instructions and 
Special Verdict Forms, lodged 5-19-04 
Plaintiffs' First Supplemental Proposed Jury Instructions, lodged 5-20-04 
Preliminary Jury Instructions, filed 5-21-04 
Final Jury Instructions, filed 5-21-04 
Memorandum in Support of Defendant Simplot's Motion for Judgment 
Notwithstanding the Verdict, and in the Alternative, Motion for a New 
Trial, and in the Alternative, Motion for Remittitur, lodged 6-16-04 
Memorandum of Defendant Terra Hug Spray Company, Inc. in Support of 
IVs Motion for Motion for Judgment Notwithstanding the Verdict Pursuant 
To I.R.C.P. 50(b), and in the Alternative Motions for a New Trial and/or 
Remittitur, lodged 6-21-04 
Memorandum in Response to Post-Trial Motion of Defendant Simplot and 
Defendant Terra Hug Spray Company, Inc., lodged 7-19-04 
CERTIFICATE OF EXHIBITS 
Memorandum and Statement of Counsel in Support of Statement of 
Opposition in Response to Defendant Simplot's Motion for Leave to 
Take Deposition(s) Pending Appeal, lodged 8-6-04 
Sirnplot's Supplemental Memorandum in Support of Motion for New 
Trial Under Rule 59(a)(4), lodged 9-28-04 
Plaintiffs' Memorandum in Response and Opposition to Simplot's 
Supplemental Memorandum in Support of Motion for New Trial 
Under Rule 59(a)(4), lodged 10-18-04 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of 
the said Court at Caldwell, Idaho this lac day of October, 2005. 
G. NOEL HALES, Clerk of the District 
Court of the Third Judicial 
District of the State of Idaho, 
in an or the County of Canyon. 
BY- J F U Q  Deputy 
CERTIFICATE OF EXHIBITS 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR TIlE COUNTY OF CANYON 





) Case No. CV-02-02584*C 
-vs- 
1 
1 CERTIFICATE OF CLERK 




















I, G. NOEL HALES, Clerk of the District Court of the Third Judicial District of the 
State of Idaho, in and for the County of Canyon, do hereby certify that the above and 
foregoing Record in the above entitled cause was compiled and bound under my 
direction as, and is a true, full correct Record of the pleadings and documents under 
Rule 28 of the Idaho Appellate Rules, including specific documents as requested in the 
Notice of Appeal and Notice of Cross Appeal. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of 
the said Court at Caldwell, Idaho this 2 day of October, 2005. 
G. NOEL HALES, Clerk of the District 
Court of the Third Judicial 
District of the State of Idaho, 
CERTIFICATE OF CLERK 
in an or the County of Canyon. 
BY: JJpu Deputy 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON 





) Supreme Court No. 31195 
1 31217 
-VS- ) 
) CERTIFICATE OF SERVICE 


















I, G. NOEL HALES, Clerk of the District Court of the Third Judicial District of the 
State of Idaho, in and for the County of Canyon, do hereby certify that I have personally 
served or had delivered by United State's Mail, postage prepaid, one copy of the Clerk's 
Record and one copy of the Reporter's Transcript to the attorney of record to each party 
as follows: 
David W. Cantrill, P. 0. Box 359, Boise, Idaho 83701 
James. 8. Lynch and Katherine M. Lynch, P. 0. Box 739, Boise, Idaho 83701 
Wm. F. Gigray, 111, and Julie Klein Fischer, 5700 E. Franklin Rd., Ste. 200, 
Nampa, Idaho 83687 
CERTIFICATE OF SERVICE 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of 
the said Court at Caldwell, Idaho this day of October, 2005. 
G. NOEL HALES, Clerk of the District 
Court of the Third Judicial 
District of the State of Idaho, 
in and for the County of Canyon. 
BY: Deputy 
CERTIFICATE OF SERVICE 
